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IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit 


No. 10142. 


GENESEE VALLEY GAS COMPANY, INC., 

Appellant , 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


Petition for Review of Decision of the Tax Court of the 

United States. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

The review requested is of a part of the order and de¬ 
cision of the Tax Court of the United States (hereafter 
called “Tax Court”) entered on October 13, 1948, pursu¬ 
ant to a determination as set forth in the Tax Court’s find¬ 
ings of fact and opinion promulgated August 19, 1948 
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(App. 55). Such order, to the extent now questioned 
ruled that Petitioner is liable for penalties for the years 
1941 and 1942 in the respective amounts of $1,438.32 and 
$2,490.91. Petitioner failed to file personal holding com¬ 
pany surtax returns for said years (App. 22), and the 
penalties or additions to tax were imposed under the In¬ 
ternal Revenue Code (hereafter refererd to as “IRC”) 
Section 291 (Act Feb. 10,1939, C. 2, Sec. 508, 53 Stat. Ill; 
USC Tit. 26, Sec. 508 and Act Feb. 10, 1939, C. 2, Sec. 291, 
53 Stat. 88, as amended Oct. 21, 1942, C. 619, Tit. I, Sec. 
172(f)(4), 56 Stat. 893, USC Tit. 26, Sec. 291). 

Petitioner in 1941 and 1942 was a personal holding com¬ 
pany within the meaning of Section 501 IRC (Act Feb. 10, 
1939, C. 2, Sec. 501, 53 Stat. 104, as amended Oct. 21, 1942, 
C. 619, Tit. I, Secs. 182(a), 183, 56 Stat. 894, 895; USC Tit. 
26, Sec. 501), but it at all times has contended that its fail¬ 
ure to file personal holding company surtax returns for 
said years was due to reasonable cause and not due to 
wilful neglect. It so alleged in its petition to the Tax 
Court, filed on January 13, 1947 (App. 5, 10) pursuant to 
Section 272(a) IRC (Act Feb. 10, 1939, C. 2, Sec. 272, 53 
Stat. 82, as amended Oct. 21, 1942, C. 619, Tit. I, Sec. 
168(a), 56 Stat. 876, USC Tit. 26, Sec. 272(a)). It like¬ 
wise therein requested a redetermination of the deficiencies 
and the remission of such penalties as the same were set 
forth in the notice of deficiencies dated October 15, 1946 
from the Commissioner of Internal Revenue (App. 11). 
The deficiencies were of personal holding company sur¬ 
taxes under Section 500 IRC (Act Feb. 10, 1939, C. 2, Sec. 
500, 53 Stat. 104, as amended June 25, 1940, C. 419, Tit. II, 
Sec. 203, 54 Stat. 521; Sept. 20, 1941, C. 412, Tit. I, Sec. 
110(a), 55 Stat. 695; Oct. 21, 1942, C. 619, Tit. I, Sec. 181, 
56 Stat. 894, USC Tit. 26, Sec. 500). 

Respondent’s answer placed in issue all the material 
allegations in the petition (App. 20, 21), but before trial 
Petitioner and Respondent entered into a stipulation (ad¬ 
mitted in evidence at the trial) which reduced Petitioner’s 
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liabilities for deficiencies in taxes from $8,940.40 to $5,- 
753.29 for 1941 and from $13,103.92 to $9,963.65 for 1942. 
Such stipulation also disposed of all but two of the issues 
raised by the pleadings (App. 21-23). We quote para¬ 
graph “8” thereof as follows: 

“Petitioner failed to file personal holding company 
tax returns, form 1120H, for the year 1941 and for the 
year 1942, and the issues undisposed of by this stipula¬ 
tion and remaining to be tried are whether petitioner is 
liable for the statutory penalty for failure to file either 
one or both of such returns.” 

The Tax Court had jurisdiction under Section 1101 IRC 
(Act Feb. 10,1939, C. 2, Sec. 272, 53 Stat. 82, amended Oct. 
21,1942, C. 619, Tit. I, Sec. 168(a), 56 Stat. 876; USC Tit. 
26, Sec. 272 and Act Feb. 10, 1939, C. 2, Sec. 1101, 53 Stat. 
158, amended Oct. 21, 1942, C. 619, Tit. V, Sec. 504(a) (c), 
56 Stat. 957; USC Tit. 26, Sec. 1101), and the remaining 
issues were tried before Hon. Samuel B. Hill, Judge of 
said Court on March 18,1948 and were determined against 
Petitioner (App. 48-55). The basis of such determination 
was a finding by the Tax Court that “Petitioner’s failure 
to file personal holding company surtax returns for the 
years 1941 and 1942 was due to willful neglect and not to 
reasonable cause.” This finding Petitioner believes to be 
unsupported by substantial evidence, to be contrary to the 
weight of evidence, and to have been induced by an errone¬ 
ous view of the law. 

Therefore Petitioner duly filed with the Clerk of the Tax 
Court on January 11, 1949 its current petition pursuant to 
Section 1142 IRC (Act Feb. 10, 1939, C. 2, Sec. 1142, 53 
Sta<t. 165, amended Oct. 21, 1942, C. 619, Tit. V, Sec. 
504(a) (c), 56 Stat. 957, USC Tit. 26, Sec. 1142). Such 
petition alleges that Petitioner’s failure to file such surtax 
returns for said years was due to reasonable cause and not 
due to wilful neglect, and asks only that the penalties im¬ 
posed be remitted. It is addressed to this Court in which 
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venue lies (Petitioner not having filed personal holding 
company surtax returns) and which has jurisdiction under 
Section 1141 IRC (Act Feb. 10, 1939, C. 2, Sec. 1141, 53 
Stat. 184, amended Oct. 21, 1942, C. 619, Tit. V, Sec. 504 
(a) (c), 56 Stat. 957; June 25,1948, C. 646, Sec. 36, 62 Stat. 
991, USC Tit. 26, Sec. 1141). Such jurisdiction enables this 
Court to review the decision in question ‘‘in the same man¬ 
ner and to the same extent as decisions of the District 
Court in civil actions tried without a jury”. 

STATEMENT OF THE CASE. 

Petitioner is a New York corporation and was organized 
in 1926. It always has been a holding company and before 
1939 and since it has had four subsidiaries, all of which 
have been wholly owned (App. 26). One of these was and 
is a gas producing company operating in West Virginia. 
The other three, including Pavilion Natural Gas Company 
(hereafter called “Pavilion”) which alone need be named; 
were and are gas utility companies engaged in the distri¬ 
bution and sale of gas at retail in northwestern New York 
(App. 26, 27). 

From its inception substantially all of Petitioner’s in¬ 
come, and in and since 1939 its entire income, has consisted 
of interest and dividends received from its subsidiaries 
(App. 27). While it has been paid by its other subsidiaries 
some interest and dividends, the bulk of Petitioner’s in¬ 
come in each year has come from Pavilion. From Pavilion 
it has received interest on $480,000 principal amount of 
Pavilion’s bonds, and in addition, dividends on Pavilion’s 
common stock (App. 27, 35). 

However, Petitioner was not formed as a personal hold¬ 
ing company and it became such solely as a result of its 
reorganization in 1939 in the Southern District of New 
York under Section 77B of the Bankruptcy Act, as then 
amended (App. 27-30). In its reorganization Petitioner’s 
capital stock theretofore authorized was extinguished, a 
new issue of common stock was created and the shares of 


5 


such new stock were distributed pro rata to Petitioner’s 
then unsecured creditors in full satisfaction of their claims 
(App. 27, 28). This new common stock at all times since 
has been Petitioner’s only authorized stock and all shares 
thereof at any time outstanding were originally issued as 
provided in the reorganization plan (App. 28, 30). 

The total number of shares of the new stock issuable 
under said plan was 23,643 and the number that was out¬ 
standing on December 31,1939 was 18,864 (App. 28). The 
latter shares were owned by sixty different stockholders, 
many of whom were not known to Petitioner’s management 
(App. 43). Nevertheless, on December 31, 1939 not more 
than five individuals owned a majority of the then issued 
and of the issuable shares (App. 29, 30). Thus Petitioner 
was a personal holding company in 1939 (App. 29). 

Also subsequent to its reorganization Petitioner has had 
outstanding $733,000 of first lien bonds. These bonds were 
not affected by the reorganization and interest thereon has 
always been paid (App. 34). That interest and also inter¬ 
est on Pavilion’s bonds was at the rate of 6% per annum 
but because of the difference in principal amounts annual 
interest on Petitioner’s bonds exceeded by $15,180 the an¬ 
nual interest on Pavilion’s bonds. Consequently to pay 
interest in full Petitioner has had to depend upon substan¬ 
tial annual dividends on Pavilion’s common stock (App. 
34, 35). 

In 1941 and 1942 the Public Service Commission of New 
York was making an original cost study of Pavilion’s prop¬ 
erties. This study caused Petitioner to anticipate a Com¬ 
mission order which would wipe out Pavilion’s surplus and 
create a surplus deficit. Thereupon Pavilion’s dividends 
would cease for the time being and Petitioner’s cash on 
January 1st having been only $323.98 it received income in 
1941 and 1942 principally from Pavilion in excess of its 
anticipated current requirements (App. 37, 38). The rea¬ 
son for this was to safeguard itself against a default on 
its bonds following the issuance of the Commission order. 
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The result was that Petitioner at the end of each of those 
two years had undistributed income (App. 38). Such an 
order later issued and the anticipated surplus deficit re¬ 
sulted. Before it was extinguished nine months later Peti¬ 
tioner had made two semi-annual interest payments. Ulti¬ 
mately all of the income accumulated in 1941 and 1942 was 
used by Petitioner to pay interest on its bonds (App. 38). 

Having become a personal holding company in 1939 Peti¬ 
tioner has had that status at all times since (App. 29, 30), 
and in 1941 and 1942 it should have filed personal holding 
company surtax returns. However, it failed to do so be¬ 
cause it was without knowledge until May 1945 that it was 
a personal holding company (App. 39). In the interim its 
books were audited annually by a certified public account¬ 
ant, and it had employed two firms of attorneys (App. 23, 
24, 30, 31, 39). It also had filed United States Corporation 
income tax returns for each year and in 1942 its returns 
for 1939 and 1940, and in 1943 its return for 1941, had been 
examined by an agent of Respondent (App. 39, 46, 47). 

Petitioner’s accountant knew the nature of its business, 
the character of its income and that the new stock of Peti¬ 
tioner was distributable to the extent of 23,643 shares. In 
connection with each audit he examined all of Petitioner’s 
tax returns for the particular year, and reviewed the stock 
certificate book to determine the number of Petitioner’s 
shares then issued and outstanding (App. 23, 24). He had 
been admitted since 1925 to practice before the Treasury 
Department and had represented and advised other clients 
in connection with Federal tax matters (App. 23). 

Despite the accountant’s considerable information re¬ 
specting Petitioner and his knowledge of Federal tax mat¬ 
ters, it did not occur to him that Petitioner was a personal 
holding company and he never informed Petitioner of its 
new status. It is true that he was not expressly asked by 
Petitioner, and also that he did not prepare Petitioner’s 
Federal tax returns or see them until they had been filed 
(App. 25). Nevertheless, he did furnish Petitioner with 
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animal reports after audit reflecting Petitioner’s year-end 
liabilities and its expenses for the year (App. 23, 24). 

One of the two law firms employed by Petitioner was 
Snyder, Duke and Landis. They were Petitioner’s attor¬ 
neys in its reorganization proceeding (App. 30) and knew 
the nature of Petitioner’s business and the character of 
its income (App. 33). They were familiar with the provi¬ 
sions of the reorganization plan and were the recipients of 
the creditors’ acceptances of said plan (Pet. Exh. 1, p. 12) 
which not only contained the names of such creditors, but 
a description of the character and amount of their respec¬ 
tive interests. They were responsible for the consumma¬ 
tion of the plan and the proper distribution of the new com¬ 
mon stock to the creditors entitled to receive the same. 
They were informed of the number of such shares of the 
new common stock to be issued and that had been distrib¬ 
uted prior to December 31, 1939, that all of such shares 
were of equal value, and as early as November 27,1939 that 
not more than five stockholders then owned in excess of 
50% of not only the outstanding shares of such stock but 
also the total number of shares ultimately to be outstanding 
pursuant to Petitioner’s plan of reorganization (App. 33). 
They did not, however, during the reorganization proceed¬ 
ing or thereafter advise Petitioner that it would be or had 
been transformed into a personal holding company (App. 
34, 39). 

Petitioner’s other lawyers were Burke & Burke (App. 
30). They were considered by Petitioner to be competent 
tax counsel (App. 43) and were employed to supervise the 
preparation of and to approve the United States Corpora¬ 
tion income tax return filed by Petitioner for the year 1939. 
This they did and at the time they were well acquainted 
with Petitioner’s business and affairs (App. 31). They 
previously, and during the reorganization proceeding, had 
acted for it in tax matters (App. 42). They were as well 
parties to its reorganization proceeding, were familiar with 
the plan of reorganization and knew the number of shares 
of new common stock issuable thereunder (App. 30-33). 
Moreover, the 1939 return they approved disclosed that 
Petitioner’s entire income had consisted of interest and 
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dividends, that on December 31, 1939, Petitioner’s presi¬ 
dent was the owner of 6,260 shares of its common stock 
and that the total number of shares of such stock then out¬ 
standing was 18,864 (App. 31, 32). Such return also con¬ 
tained the statement that Petitioner was not a personal 
holding company (App. 31) and Burke & Burke did not 
otherwise inform Petitioner at any time (App. 33). 

After 1939 Petitioner did not undergo any further 
changes. Therefore and because its resources were limited 
it prepared its tax returns for all subsequent years without 
professional aid (App. 34). While it did not, before 1945, 
file any personal holding company surtax returns (App. 
39, 40), the income tax returns that it did file contained 
information indicating that it was a personal holding com¬ 
pany. Each stated that Petitioner did not have that status, 
but at the same time, each disclosed that Petitioner was a 
holding company, that its income consisted of interest and 
dividends and that its president owned a substantial amount 
of its capital stock (App. 34, 39, 40, 41, 43, 45). This in¬ 
formation was sufficient to alert the Bureau’s agent who 
examined Petitioner’s 1942 and 1943 income tax returns 
(App. 47). In May 1945 he decided that Petitioner was a 
personal holding company and Petitioner then and for the 
first time was informed of that fact (App. 39, 46, 47). 

In the meantime two examinations had been made of Pe¬ 
titioner’s income tax returns at its office. In July 1942 an 
agent examined its return for 1940, and at the same time 
reviewed its return for 1939 (App. 45, 46, 47). This ex¬ 
amination was before Petitioner was required to file a per¬ 
sonal holding company surtax return for 1942. Again in 
July, 1943, an agent examined its 1941 return (App. 47). 
On each occasion Petitioner supplied the agent with all of 
the information he requested (App. 45, 46). The results 
of these examinations were that some adjustments were 
made of Petitioner’s income tax liabilities, but they did not 
lead to a determination that Petitioner was a personal 
holding company (App. 46, 47). 

Thus, although its management in and after 1939 was 
ignorant of its new status, Petitioner did not follow a 
blind course. Others besides itself failed to recognize that 
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as a consequence of its reorganization it had become a 
personal holding company, and its failure to file personal 
holding company surtax returns for the years 1941 and 
1942 was due to reasonable cause and not due to wilful 
neglect. 

STATUTES INVOLVED. 

Internal Revenue Code Sec. 291. Failure to File Return. 

(a) In case of any failure to make and file return re¬ 
quired by this chapter, within the time prescribed by law 
or prescribed by the Commissioner in pursuance of law, 
unless it is shown that such failure is due to reasonable 
cause and not due to willful neglect, there shall be added 
to the tax: 5 per centum if the failure if for not more than 
thirty days with an additional 5 per centum for each addi¬ 
tional thirty days or fraction thereof during which such 
failure continues, not exceeding 25 per centum in the ag¬ 
gregate. The amount so added to any tax shall be collected 
at the same time and in the same manner and as a part of 
the tax unless the tax has been paid before the discovery 
of the neglect, in which case the amount so added shall be 
collected in the same manner as the tax. The amount added 
to the tax under this section shall be in lieu of the 25 per 
centum addition to the tax provided in section 3612(d) (1). 

Act February 10, 1939, C. 2 Sec. 291, 53 Stat. 88, as 
amended October 21, 1942 C. 619 Title I Sec. 172(f) (4), 
56 Stat. 893; May 29, 1944 C. 210 Part I Sec. 6(b) (7), 
58 Stat. 235; U. S. C. Title 26 Sec. 291. 

Internal Revenue Code Sec. 1141. Courts of Review. 

(a) Jurisdiction. The circuit courts of appeals and the 
United States Court of Appeals for the District of Colum¬ 
bia shall have exclusive jurisdiction to review the decisions 
of the Tax Court, except as provided in section 1254 of 
title 28 of the United States Code, in the same manner and 
to the same extent as decisions of the district courts in civil 
actions tried without a jury; and the judgment of any such 
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court shall be final, except that it shall be subject to review 
by the Supreme Court of the United States upon certiorari, , 
in the manner provided in section 1254 of title 28 of the 
United States Code. 

(b) Venue. 

(1) In General. Except as provided in paragraph 2, 
such decisions may be reviewed by the Circuit Court of 
Appeals for the circuit in which is located the collector’s 
office to which was made the return of the tax in respect of 
which the liability arises or, if no return was made, then 
by the United States Court of Appeals for the District of 
Columbia. 

• • • • • 

Act February 10, 1939 C. 2 Sec. 1141, 53 Stat. 164 as 
amended October 21, 1942 C. 619 Title V Sec. 504 (a), (c), 

56 Stat. 957; June 25, 948 C. 646 Sec. 36, 62 Stat. 991; 
U. S. C. Title 26 Sec. 1141. 

STATEMENT OF POINTS. 

Point I. 

The Tax Court Erred in Not Ruling That Petitioner’s 
Failure to Make and File Personal Holding Company 
Surtax Returns for the Years 1941 and 1942 Within 
the Time Prescribed by Law Was Due to Reasonable 
Cause and Not Due to Wilful Neglect. 

Point II. 

The Order and Decision of the Tax Court to the Extent 
That It Ruled That Penalties Are Due From Peti¬ 
tioner for 1941 and 1942 Must be Reversed. 

SUMMARY OF ARGUMENT. 

1. Although Petitioner did not at any time file personal 
holding company surtax returns for 1941 and 1942 it is 
entitled to the remission of the penalties now in question 



11 


if its lack of knowledge of its status, which was responsible 
for its failure to file such returns, was supported by rea¬ 
sonable cause (cases cited pp. 13-14 infra). 

2. Petitioner was not formed and never was used as a 
personal holding company. It became such as an incident 
of its reorganization in 1939. That and other circum¬ 
stances obscured in 1939 and subsequently the fact that 
Petitioner had become a personal holding company and 
would have misled, as they did Petitioner, any ordinarily 
intelligent man without previous experience of personal 
holding companies. 

3. Despite Petitioner’s failure to identify itself as a per¬ 
sonal holding company it had the advice of two firms of 
attorneys in 1939 and 1940, and it employed a certified 
public accountant, admitted to practice before the Treas¬ 
ury Department, all of whom knew sufficient of the relevant 
facts to be placed on notice that Petitioner was or might 
have become a personal holding company but none of whom 
ever informed Petitioner that it had that status. 

4. One firm of attorneys were responsible for Petition¬ 
er’s reorganization, and Petitioner had the right to expect 
them to inform it of any radical change occurring in its 
status from a tax standpoint. Although its accountant did 
not prepare its tax returns, Petitioner was entitled to as¬ 
sume that such accountant’s audited reports would reflect 
all of its tax liabilities and expenses. 

5. Petitioner’s other attorneys were considered by Peti- 
tiner’s president to be competent tax counsel. They super¬ 
vised the preparation of and approved and cleared Peti- 
toiner’s United States income tax return for 1939. They 
were squarely faced with the question whether Petitioner 
was a personal holding company in the income tax return 
cleared by them. The answer they approved was in the 
negative. 
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6. After 1939 Petitioner’s character, business and in¬ 
come did not change, and it then reasonably believed that 
its tax course had been correctly charted (cases cited pp. 17- 
18 infra). Consequently it did not subsequently employ tax 
specialists but instead, prepared its own United States in¬ 
come tax returns, all of which disclosed as did the 1939 
return that Petitioner w'as a holding company, that its 
income consisted solely of interest and dividends, and that 
its president owned a substantial part of its capital stock 
outstanding. 

7. Although an agent of Respondent examined at Peti¬ 
tioner’s office its income tax returns for 1939 and 1940 in 
July 1942, and its income tax return for 1942 in July 1943, 
he did not inform Petitioner that it was a personal holding 
company. Thereby he confirmed Petitioner’s understand¬ 
ing of its status and by reason thereof, without more, Peti¬ 
tioner’s failure to file personal holding company surtax 
returns for those two years was due to reasonable cause 
and not due to wilful neglect. 

8. From the entire record it is evident that in and after 
1939 Petitioner, in a variety of ways, exercised ordinary in¬ 
telligence and ordinary business care and prudence, that 
its lacks of knowledge that it was a personal holding com¬ 
pany was supported by reasonable cause, and that its fail¬ 
ure to file personal holding company surtax returns for 
1941 and 1942 was due to reasonable cause and not due to 
wilful neglect (cases cited p. 20 infra). 

9. The order and decision of the Tax Court must be re¬ 
versed to the extent necessary to remit the penalties 
imposed. 
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ARGUMENT. 

Point I. 

The Tax Court Erred in Not Ruling that Petitioner’s Fail¬ 
ure to Make and File Personal Holding Company Sur¬ 
tax Returns for the Years 1941 and 1942 Within the 
Time Prescribed by Law Was Due to Reasonable Cause 
and Not Due to Wilful Neglect. 

Petitioner regularly filed United States income tax re¬ 
turns which disclosed sufficient facts to indicate that Peti¬ 
tioner might be a personal holding company (App. 31, 32, 
39, 40, 41). Likewise its undistributed sub-Chapter A net 
income for 1941 and 1942 subsequently was paid as interest 
to its bondholders (App. 31) and became taxable income 
in their hands. Therefore it is evident that Petitioner’s 
failure to file on or before their due dates personal holding 
company surtax returns for the two years in question was 
not an attempt on its part to avoid disclosure of its char¬ 
acter or intended otherwise to serve any wrongful purpose. 

On the contrary, Petitioner did not file such surtax re¬ 
turns when the same should have been filed simply because 
it had not then been informed and did not realize that it 
had become a personal holding company (App. 33, 34, 39, 
40). In this respect Petitioner’s situation is the same as 
that of, among other taxpayers to whom the penalties un¬ 
der Section 291 IRC have been remitted, the petitioners in 
Orient Investment <& Finance Co. Inc. v. Commissioner, 
U. S. C. A., D. C., 166 F. 2d 601; Hat fried, Inc. et al. v. Com¬ 
missioner, 3rd Cir. 162 F. 2d 628; and Hugh Smith Inc., 8 
T. C. 660, Aff’d 6th Cir., Feb. 1,1949-F. 2d-. Igno¬ 

rance on their part, either because of lack of information 
or mis-information was responsible for their failure to file, 
but their ignorance of the necessity having been supported 
by reasonable cause their failures were determined to be 
due to reasonable cause and not due to wilful neglect. 

Similarly in this case, if Petitioner’s lack of knowledge 
has the support of reasonable cause its failure to file re- 
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turns also has the support of reasonable cause, and in that 
event neither Petitioner’s lack of knowledge nor its failure 
to file would be due to wilful neglect ( Girard Investment 
Co. v. Commissioner, 3d Cir. 122 F. 2d 843; Knight News¬ 
paper Incorporated, T. Ct. Memo Opinion Doc. No. 110321, 
entered Feb. 25, 1943, remanded on a different point 6th 
Cir. 143 F. 2d 1007). Therefore, the basic question upon 
the answer to which Petitioner’s liability for statutory 
penalties must depend, is whether there was reasonable 
cause for Petitioner’s lack of knowledge regarding its 
status at the time that the surtax returns for 1941 and 1942 
should have been filed. Relative thereto we submit that 
the following from Spies v. United States, 317 TJ. S. 492, 
has pertinency: 

“ It is not the purpose of the law to penalize • • * 
innocent errors made despite the exercise of reason¬ 
able care. Such errors are corrected by the assessment 
of the deficiency tax and its collection with interest for 
the delay.” 

Nor is it material that Petitioner did not later file the 
returns. Petitioner did not learn until May 1945 that it 
was a personal holding company (App. 39, 40) and the 
filing then would have served no purpose. It would not 
have helped Respondent, whose agent already had deter¬ 
mined Petitioner’s status and was proceeding to ascertain 
Petitioner’s sub-Chapter A net income. Neither would it 
have avoided or reduced the penalties. But apart from 
the futility of a belated filing, penalties are imposed not 
because returns are not filed, but solely for the failure to 
file returns within the time prescribed by law (Sec. 291 
IRC). Therefore, we submit that the Tax Court’s finding 
that “Petitioner’s failure to file personal holding company 
surtax returns for the years 1941 and 1942 was due to 
wilful neglect and not to reasonable cause” if predicated 
solely upon Petitioner’s failure to file such returns at any 
time, begs the question presented. Petitioner’s mistake 
and the only reason that the penalties have been added to 
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the taxes was because it failed to file within the requisite 

time and if such mistake was due to reasonable cause and 

* * 

not due to wilful neglect, then under Section 291 IRC Peti¬ 
tioner is entitled to have the penalties remitted. 

Before 1943 the court decisions interpreting the provi¬ 
sions of sub-Chapter A were relatively few and the extent 
of the statutory definition of personal holding companies 
had not been widely publicized. That which had been em¬ 
phasized was the incorporated pocketbook characteristic 
and the nonprofessional, including Petitioner’s conception 
of a personal holding company was a family corporation or 
a partnership in corporate form deliberately created or 
used for the purpose of tax avoidance. Petitioner realized 
that such companies were subject to an onerous tax, but 
because the tax was in the nature of a penalty it assumed 
that the tax was exacted as a deterrent to wrongful tax 
practices. The imposition of a punitive tax because of a 
status, regardless of wrongdoing, is somewhat unusual and 
not a layman’s concept of the law. 

Petitioner was not formed, and was never used, as an 
incorporated pocketbook (App. 26). It became a personal 
holding company solely as a happenstance of its reorgani¬ 
zation. Nevertheless, its reorganization did not alter the 
character of its business or the nature of its income. It 
remained a parent holding company and its subsidiaries, 
which were principally gas utility companies, were not 
changed (App. 26, 27, 28, 34, 43). Likewise, since its re¬ 
organization Petitioner’s stockholders, many of whom have 
not been known to Petitioner’s management, have been 
relatively numerous (App. 28, 29, 43). Further, the major 
part of its capital has been represented by its $733,000 of 
first lien bonds which have been widely held by the general 
public and Petitioner’s income, not used to pay limited op¬ 
erating expenses and taxes, has been used to service such 
bonds (App. 27-29, 34-36). Therefore, even though Peti¬ 
tioner has been by statutory definition a personal holding 
company it has in reality been publicly owned, and an im¬ 
personal corporation. 
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Possibly these circumstances alone do not constitute rea¬ 
sonable cause for Petitioner’s lack of knowledge. Never¬ 
theless, we submit, that they would tend to mislead an ordi¬ 
narily intelligent man without previous experience of per¬ 
sonal holding companies, as they misled Petitioner. Rea¬ 
sonable cause has been defined as meaning such cause as 
would prompt an ordinarily intelligent man to act under 
similar circumstances as did the taxpayer (Charles E. 
Pearsall & Sons, 29 B. T. A. 477), and also as “nothing 
more than the exercise of ordinary business care and 
prudence” (Orient Investment & Finance Co. v. Commis¬ 
sioner, supra). Thus the test is ordinary intelligence and 
ordinary business care and prudence. Likewise, the induc¬ 
ing reason or reasons for a course of action supported by 
reasonable cause may be subjective or objective or both. 

In any event. Petitioner’s failure to identify itself with 
a personal holding company subject to punitive taxes was 
not due to wilful neglect. In 1939 and 1940 it had the 
advice of two firms of attorneys, one of which it employed 
as special tax counsel. In 1939 and subsequently it em¬ 
ployed a certified public accountant who for many years 
had been admitted' to practice before the Treasury Depart¬ 
ment. None of these recognized that Petitioner had become 
a personal holding company. At least, Petitioner was not 
informed by any of them of its change of status, although 
each knew sufficient of the relevant facts to be placed on 
notice that Petitioner was or might have become a personal 
holding company (App. 33, 34, 39, 40). Thus Petitioner’s 
ignorance was buttressed by the specialists it employed. 

Petitioner’s attorneys who were responsible for its re¬ 
organization were not its tax counsel Nevertheless, their 
position in respect of the Petitioner was unique and was 
such that they necessarily had comprehensive knowledge of 
Petitioner both prior to and following its reorganization. 
Prior to December 31, 1939 they had direct knowledge of 
the existence of all the factors that caused the Petitioner to 
acquire in that year the status of a personal holding 
company. Certainly in these circumstances Peti¬ 
tioner had the right to expect them to inform it 
of any radical changes resulting from its reor- 
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ganization, including any such drastic change as its trans¬ 
formation into a personal holding company. Petitioner 
also was entitled to assume, even though its accountant did 
not prepare its tax returns, that he would advise it in the 
event it had become subject to special taxes, and that his 
reports after audit would reflect the nature and full amount 
of all of its tax liabilities, and all of its tax expenses. It 
is for this purpose, among others, that audits are obtained. 

But more important, Petitioner, following its reorganiza¬ 
tion, also conferred with Burke & Burke who were exten¬ 
sively acquainted with Petitioner’s business and affairs, 
and were considered by Petitioner’s president to be com¬ 
petent tax counsel (App. 30-33, 42). Not only had they 
been parties to Petitioner’s reorganization but it is clear 
from the record that they had been employed by Petitioner 
in tax matters prior to and during such reorganization 
proceeding (App. 30-33, 42). While they were not ex¬ 
pressly asked by Petitioner whether it was a personal hold¬ 
ing company, they were squarely faced with the question 
in the course of their employment. In Petitioner’s 1939 
income tax return, the preparation of which Burke & Burke 
supervised, and which they approved before filing, the ques¬ 
tion was asked whether Petitioner was a personal holding 
company. Although such return disclosed various relevant 
facts indicating the contrary, the answer in the return was 
in the negative (App. 31-33). 

Burke & Burke’s clearance of this answer in the course 
of their employment and their failure to inform Petitioner 
to the contrary was the equivalent of an opinion furnished 
to Petitioner that it was not a personal holding company. 
Petitioner’s situation at that time was not dissimilar to 
that of an uninformed patient who accepts the diagnosis of 
a physician in whose professional skill and knowledge he 
has confidence. Therefore and because of the silence of' 
the attorneys responsible for its reorganization, it had rea¬ 
sonable cause for its failure to file a personal holding com¬ 
pany surtax return for 1939 (Orient Investment & Finance 
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Co. v. Commissioner, supra). Moreover, in the absence of 
any change in its circumstances and business Petitioner 
had reasonable cause to assume that its tax course for the 
future had been correctly charted (Hugh Smith, Inc. supra), 
and it did not in subsequent years obtain professional aid 
in respect of its taxes (App. 34). This assumption was 
supported by the silence and reports of its accountant. It 
was later supported by the failure of Respondent’s agent 
to determine that it was a personal holding company. 

The income tax returns prepared and filed by Petitioner 
for subsequent years contained the same information rela¬ 
tive to the personal holding company question as did its 
return for 1939 (App. 31, 34, 39, 40, 41, 47). These re¬ 
turns first were examined by an agent of Respondent in 
July 1942 (App. 47). Although the return for 1939 orig¬ 
inally was marked “not investigated” (App. 41) such re¬ 
turn, as well as the 1940 return, then were examined at Pe¬ 
titioner’s office, and all of Petitioner’s records were avail¬ 
able to the agent (App. 45, 46). He did not, however, al¬ 
though “presumably an expert” {Hugh Smith, Inc., supra) 
either then or during his examination of Petitioner’s 1941 
return in July of the following year, also at Petitioner’s 
office, apparently consider that it was necessary for Peti¬ 
tioner to file personal holding company surtax returns 
(App. 46). In any case, he did not inform Petitioner that 
it was a personal holding company (App. 47). 

In the event Petitioner had in July 1942 been informed 
of its status its subsequent situation would have been some¬ 
what different. Petitioner then might have avoided some 
part of the penalties for 1941 now claimed by Respondent 
(Sec. 291 IRC). It would have known that a surtax return 
for 1942 was necessary and by filing (as it did after it was 
informed of its status in 1945) the requisite returns for the 
subsequent years, it would have avoided both interest on 
its surtax liability and the penalty now claimed for 1942. 
Further, because it had the right irrevocably to pay in¬ 
terest on its bonds in advance to the trustee who repre- 
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sented its bondholders, and also because it was able to reg¬ 
ulate the amount of gross income which it received from 
its wholly owned subsidiaries, it could have limited, to 
some extent, its liability for personal holding company 
surtaxes in 1942. 

However important to Petitioner these savings would 
have been, the fact of immediate concern is that Respon¬ 
dent, through its agent, acquired not later than 1942 knowl¬ 
edge of the relevant phases of Petitioner’s business and 
failed to determine it to be a personal holding company or 
to require it to file surtax returns as such. This, from Pe¬ 
titioner’s standpoint was confirmation of its understanding 
of its status. It also was in effect a clearance of the tax 
procedure followed by Petitioner for 1941, and an invita¬ 
tion to Petitioner to continue such procedure in respect of 
1942. It likewise, without more, establishes the fact that 
Petitioner’s lack of knowledge that it was a personal hold¬ 
ing company in 1941 and 1942 was due to reasonable cause. 
We quote from Hugh Smith, Inc., supra, as follows: 

“With all the facts before the revenue agent and the 
petitioner alike at the time the agent made his report 
on petitioner’s income for 1934 and the agent, presum¬ 
ably an expert, obviously holding the view that no 
cause whatsoever existed for holding petitioner liable 
for personal holding company tax for that year, it 
would seem that petitioner would be justified in hold¬ 
ing the same view, and, that consequently, it had rea¬ 
sonable cause for not filing personal holding company 
returns for that year; and, by the same token, there 
having been no further examination of petitioner’s 
records until the examination resulting in the defi¬ 
ciency herein, and the petitioner having in all subse¬ 
quent years continued to conduct its business in the 
same manner and to receive the same character of in¬ 
come as it did in 1934, it would also seem that peti¬ 
tioner had reasonable cause for failing to file personal 
holding company returns for those subsequent years. 
• • * if, year by year up to the time of the 

determination from which this proceeding was insti¬ 
tuted, the respondent, having knowledge of the fac- 
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tual circumstances surrounding petitioner’s business 
through his agent’s report for 1934, did not deem it 
necessary for petitioner to file personal holding com¬ 
pany returns, then certainly those same factual cir¬ 
cumstances of which petitioner also, of course, had 
knowledge, afford reasonable cause for petitioner’s 
failure to file such returns for those years.” 

In any event, it is evident from the foregoing and from 
the record, that all that Petitioner did was to commit an 
innocent error for which it has incurred relatively substan¬ 
tial liabilities for surtaxes which are in and of themselves 
in the nature of a penalty (see quotation from Spies v. 
United States, supra). Certainly it was not wilfully neg¬ 
ligent and as was said in Dayton Bronze Bearing Co. v. 
GUligan, 6th Cir., 281 Fed. 709, “Courts are reluctant to 
construe a statute so as to impose a penalty unless there 
has been a substantial delinquency”. Further, petitioner 
is entitled to the benefit of the rule “that all questions of 
doubt must be resolved in favor of those from whom the 
penalty is sought” {Hatfried, Inc. v. Commissioner, supra, 
at p. 633). 

But apart from these and similar considerations (we also 
have in mind the statement in Orient Investment & Finance 
Co. Inc. v. Commissioner, supra, that “the words ‘reason¬ 
able cause’ were written by Congress into the statute • • • 
to prevent and avoid just such hardships as are involved 
in this case”), we submit that.the evidence establishes that 
Petitioner in and after 1939 exercised ordinary intelligence 
and ordinary business care and prudence in respect of its 
tax matters, that its failure to realize prior to 1945 that it 
was a personal holding company was supported by reason¬ 
able cause and that its failure to file surtax returns for 1941 
and 1942 was due to reasonable cause and not due to wilful 
neglect. Orient Inestment & Finance Co. Inc. v. Commis¬ 
sioner, supra; Hat fried, Inc. v. Commissioner, supra; 
Girard Investment Co. v. Commissioner, supra; Hugh 
Smith, Inc., supra; Knight Newspapers Incorporated, 
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supra; Garrett Holding Corp., 9 T. C. 1029. Therefore by 
reason of the provisions of Section 291 IRC the statutory 
penalties imposed on Petitioner for those years mnst be 
remitted. 


Point II. 

The Order and Decision of the Tax Court to the Extent 
that it Rule that Penalties Are Dne from Petitioner for 
1941 and 1942 Mnst Be Reversed. 


Respectfully submitted, 


Duke and Landis, 

26 Liberty Street, 
New York 5, N. Y., 
Of Coimsel. 


John J. Gebaghty, 

Frederic B. Warder, 
Attorneys for Petitioner. 





v. ; • ; 


".vs 

*&Wi ./'.A., •' ■ 




. 

' . 

' .. ,1, '•"* ' ■ *'•' 

• .• • • j 




■ 

JR . .. . .. 9*r •> .v.-.rXr^ 

. . : • , . ‘ : V 

. 

x:7 .V,aA>. , <. 

• »-. .. . # • *. • 

. ■ ■ - .: r ^ 

1 : !•:■ 

. 

■ 

’ 


‘ 

. - V;v ‘‘ . ’ 


* X' '.7 * -f 

%KV - v'‘•w—fi" * • * ** 

1 

•| . 1 

■ s . • - y , 


.*• ;V 

• */ "i 

"1 1 


> ■ - , '•«*. . .. 

. 

: 

• ,. , / ' 


, . ■ 

■ ■ 




* 


_ 


‘ 




' 7- . . 

v ..,1 . ■■■■-•■ ' • 

. 

-V.,' • 

. ' • • 


■ ' ■' 

. 

■ 


- • : 







INDEX TO JOINT APPENDIX. 

Page 

Docket Entries. 2 

Petition . 3 

Exhibit A . 12 

Answer . 20 

Stipulation of Facts. 21 

Testimony of Witnesses: 

Fundinger, Charles F. 

Direct . 45 

Cross . 47 

Roeser, Jr., Henry 

Direct . 23 

Cross . 25 

White, Eugene L. 

Direct . 26 

Cross . 40 

Opinion . 48 

Decision of Tax Court . 55 

Petition for Review. 56 

















IN THE 


United States Court of Appeals 

FOB THE DlSTBICT OF COLUMBIA ClBCUIT 


No. 10142. 


GENESEE VALLEY GAS COMPANY, INC., Petitioner , 


v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


On Petition for Review of Decision of Tax Court of the 

United States. 


JOINT APPENDIX. 
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Docket Entries 

1947 

Jan. 13—Petition received and filed. Taxpayer notified. 
Fee paid. 

Jan. 13—Copy of petition served on General Counsel. 


Feb. 11—Answer filed by General Counsel 
Feb. 18—Copy of answer served on taxpayer—Washington, 
D. C. 

May 13—Entry of appearance of John J. Geraghty as coun¬ 
sel filed. 


1948 


Mar. 18—Hearing had before Judge Hill on merits. Stip¬ 
ulation of facts and appearance of David B. Landis 
filed at Hearing. Petitioner’s brief due April 2,1948— 
respondent April 19, 1948. 

Apr. 5—Brief filed by taxpayer—copy served. 

Apr. 5—Transcript of hearing of March 18,1948 filed. 

Apr. 19—Brief filed by General Counsel. 

2 

Aug. 19—Findings of fact and opinion rendered Hill, J. 
Decision will be entered under Rule 50—copy served. 

Oct. 8—Computation for entry of decision filed by General 
Counsel. Agreed to. 

Oct. 13—Decision entered, Hill J. Div. 2. 

1949 

Jan. 11—Petition for review by U. S. Court of Appeals for 
the District of Columbia with assignments of error filed 
by taxpayer. 

Jan. 12—Proof of service of petition for review filed. 

Jan. 21—Designation of record filed by taxpayer with state¬ 
ment of service thereon. 
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Jan. 26—Designation of additional portions of record filed 
by General Counsel with statement of service by mail 
thereon. 


3 Filed Jan 13 1947 

Petition 

The above named Petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(without Bureau symbols) dated October 15,1946, and as a 
basis of its proceeding alleges as follows: 

1. The Petitioner is a corporation duly organized and 
existing under the laws of the State of New York, with its 
principal office at No. 56 Main Street, Geneseo, New York. 

2. The notice of deficiency (a copy of which is attached 
hereto and marked Exhibit A) was mailed to the Peti¬ 
tioner on October 15,1946. 

3. The taxes in controversy are Personal Holding Com¬ 
pany surtaxes for the year ending December 31,1941 in the 
amount of $8,940.40, together with the penalty imposed 
thereon in the sum of $2,235.10, and for the year ending 
December 31, 1942 in the amount of $13,103.92, together 
with the penalty imposed thereon in the sum of $3,275.98, 

or a total of surtaxes for the two years 1941 and 1942 

4 in the amount of $22,044.32 and a total of penalty 
thereon of $5,511.08, amounting in all to the sum of 

$27,555.40. 

4. The determination of the Personal Holding Company 
surtax deficiency and the penalties imposed thereon for the 
years ending December 31, 1941 and December 31, 1942 
respectively, as set forth in the said notice of deficiency, 
are based on the following errors: 

(a) The Commissioner of Internal Revenue erred in 
the computation of taxpayer’s sub-chapter A Net In¬ 
come for the year ending December 31, 1941 and in his 
determination that the taxpayer’s Undistributed sub- 
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chapter A Net Income for the period was in the sum of 
Eleven thousand One hundred Three and 51/100 Dol¬ 
lars ($11,103.51) in that he failed and refused to allow 
to taxpayer as a credit in reduction thereof all or any 
part of the sum of Eleven thousand One hundred Three 
and 51/100 Dollars ($11,103.51) as amounts irrevoca¬ 
bly set aside to pay or retire indebtedness incurred 
prior to January 1, 1934. 

(b) The Commissioner of Internal Revenue erred in 
the computation of taxpayer’s sub-chapter A Net In¬ 
come for the year ending December 31,1942 and in his 
determination that the taxpayer’s Undistributed sub¬ 
chapter A Net Income for the period was in the sum 
of Fifteen thousand Six hundred Fifty-one and 67/100 
Dollars ($15,651.67) in that he failed and refused to 
allow to taxpayer as a credit in reduction thereof all 
or any part of the sum of Fifteen thousand Six hun¬ 
dred Fifty-one and 67/100 Dollars ($15,651.67) as 
amounts irrevocably set aside to pay or retire indebt¬ 
edness incurred prior to January 1, 1934. 

(c) The Commissioner of Internal Revenue erred in 
the computation of taxpayer’s sub-chapter A Net In¬ 
come for the year ending December 31,1941 and in his 
determination that the taxpayer’s Undistributed sub¬ 
chapter A Net Income for the period was in the sum of 
Eleven thousand One hundred Three and 51/100 Dol¬ 
lars ($11,103.51) in that he failed and refused to allow 
to taxpayer as deduction from income the sum of Three 
thousand Eight hundred Sixty-three and 16/100 Dol¬ 
lars ($3,863.16) which sum represents the pro rata por¬ 
tion of taxpayer’s unamortized bond discount allow¬ 
able to the year ending December 31,1941. 

(d) The Commissioner of Internal Revenue erred in 

the computation of taxpayer’s sub-chapter A Net In- 

5 come for the year ending December 31, 1942, and in 

his determination that the taxpayer’s Undistributed 
sub-chapter A Net Income for the period was in the 
sum of Fifteen thousand Six hundred Fifty-one and 
67/100 Dollars ($15,651.67) in that he failed and re¬ 
fused to allow to taxpayer as deduction from income 
the sum of Three thousand Eight hundred Sixty-three 
and 16/100 Dollars ($3,863.16) which sum represents 
the pro rata portion of taxpayer’s unamortized bond 
discount allowable to the year ending December 31, 
1942. 
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(e) The Commissioner of Internal Revenue erred in 
the imposition of a penalty against the taxpayer in the 
sum of Two thousand Two hundred Thirty-five and 
10/100 Dollars ($2,235.10) for failure to file a Personal 
Holding Company return for the year ending Decem¬ 
ber 31, 1941 in that he failed and refused to find that 
the taxpayer’s failure to file such return was due to 
reasonable cause and not due to wilful neglect. 

(f) The Commissioner of Internal Revenue erred in 
the imposition of a penalty against the taxpayer in 
the sum of Three thousand Two hundred Seventy-five 
and 98/100 Dollars ($3,275.98) for failure to file a Per¬ 
sonal Holding Company return for the year ending 
December 31,1942 in that he failed and refused to find 
that the taxpayer’s failure to file such return was due 
to reasonable cause and not due to wilful neglect. 

5. The facts upon which the Petitioner relies as the basis 
of this proceeding are as follows: 

(a) Petitioner, a New York corporation, was organized 
in 1926. During the period 1926 to 1931 Petitioner issued 
$733,000 of its First Lien 6% Gold Bonds, due September 
1, 1956 (hereafter called “First Lien Bonds”) which were 
secured by a Trust Indenture dated September 1, 1926 from 
the Petitioner to the President and Directors of The Man¬ 
hattan Company, known as the Bank of the Manhattan 
Company (hereafter called “Manhattan”). During this 
period Petitioner issued $410,000 of its Ten Year 7% Deb¬ 
entures due September 1, 1936 (hereafter called “Deben¬ 
tures”). Petitioner also issued 295-294/430 shares of its 

$7 Cumulative Prior Preference stock of a par value 
6 of $100, and 828-19/43 shares of Common stock with¬ 
out par value. 

(b) In 1936 an event of default occurred under the terms 
of Petitioner’s Trust Indenture by reason of its inability 
and failure to pay at maturity the principal on its Deben¬ 
tures due September 1, 1936. As a consequence Petitioner 
in December, 1936, filed a petition pursuant to 77B of the 
Federal Bankruptcy Act in the United States Court for the 
Southern District of New York. At the time of filing its 
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said petition and at all times thereafter, the Petitioner’s 
major assets consisted of common stock and obligations of 
three subsidiary corporations. These subsidiaries are 
Pavilion Natural Gas Company (hereafter called “Pavil¬ 
ion”), Churchville Oil & Natural Gas Company (hereafter 
called “Churchville”), and Putnam Natural Gas Company 
(hereafter called “Putnam”), all the capital stock of each 
of which was owned by Petitioner. Petitioner also owned 
and still owns $480,000 of Pavilion’s First Mortgage 6% 
Bonds due September 1, 1956 (hereafter called “Pavilion 
Bonds”). Pursuant to Petitioner’s Trust Indenture secur¬ 
ing its First Lien Bonds there was deposited with Manhat¬ 
tan, as collateral, all the stock of Pavilion and Churchville 
owned by Petitioner, and the $480,000 principal amount of 
Pavilion Bonds. These securities comprised substantially 
all of Petitioner’s assets of value and constituted Petition¬ 
er’s major source of income. No default had occurred in 
payment of principal or interest on Petitioner’s First Lien 
Bonds, but it had incurred obligations for delinquent taxes 
to the United States and to the State of New York and also 
to general creditors. 

7 (c) Under the terms of Petitioner’s Trust Inden¬ 

ture all cash dividends deriving from the Pavilion 
and Churchville stock and the interest on the Pavilion 
Bonds were payable to petitioner only upon the issuance 
by Manhattan on the request of Petitioner of certain divi¬ 
dend and interest orders as limited and provided in said 
Trust Indenture. Among other things it was there pro¬ 
vided that such orders would not be issued and Petitioner 
would not be entitled to receive such interest and dividends 
in the event of default under the Trust Indenture. 

(d) During the pendency of the above mentioned reor¬ 
ganization proceedings, for the purpose of insuring the in¬ 
terests of holders of Petitioner’s First Lien Bonds, Peti¬ 
tioner was ordered to pay to Manhattan, as Trustee, out 
of the moneys from time to time received by Petitioner, 
sums sufficient to pay the interest on its First Lien Bonds 
and to deposit in a special account, subject to disbursement 
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on order of the court, all moneys received by Petitioner 
in excess of the sums paid to Manhattan for interest. 

(e) Petitioner’s plan of reorganization was ultimately 
adopted, and was approved by the court in May, 1939. The 
plan of reorganization as approved, provided, among other 
things, the following: The satisfaction of the claims of 
the United States and the State of New York for delinquent 
taxes; the payment in cash of two small secured claims; the 
extinguishment of Petitioner’s Prior Preference and com¬ 
mon stocks, and the termination of all rights and interests 
of the holders thereof; the First Lien Bonds, the Trust 
Indenture, and collateral securing the same, continued un¬ 
changed, and the general creditors, including holders of 
Petitioner’s Debentures, became entitled to receive shares 

of Petitioner’s new Capital stock without par value 
8 in the ratio of five (5) shares for each $100 of prin¬ 
cipal and interest due as of December 10,1936. 

(f) Upon completition of its reorganization Petitioner 
continued in the conduct of its business. During each year 
Petitioner, pursuant to the terms of the Trust Indenture, 
was required to pay interest at 6% per annum on its First 
Lien Bonds in the total amount of $43,980 per annum, pay¬ 
able in the sum of $21,990 on the first day of March and in 
the sum of $21,990 on the first day of September of each 
year. Additionally, during each year Petitioner was also 
required to pay its operating expenses and taxes. The 
Petitioner’s income consisted principally of the interest and 
dividends derived from the Pavilion and Churchville stock 
and the Pavilion bonds pledged with Manhattan as collat¬ 
eral under the Trust Indenture. The interest payable on 
Pavilion’s Bonds is in the amount of $28,800 per annum, 
payable $14,400 in February and $14,400 in August of each 
year. Thus, although the payments received from Pavilion 
are payable one month in advance of those required to be 
paid by Petitioner on its First Lien Bonds, Petitioner is re¬ 
quired to have available from other sources on or before 
March first and September first of each year, not less than 
$7,090 in order to make full payment of the interest on its 



8 


First Lien Bonds on each due date. Each year Petitioner 
is required to depend upon the dividends derived from the 
Pavilion and Churchville stock to provide these necessary 
additional moneys. The uncertainty of the timely declara¬ 
tion during each year of cash dividends in an amount suffi¬ 
cient to provide the sums required from this source to per¬ 
mit full payment of interest on Petitioner’s First 
9 Lien Bonds on the due date thereof, and to avoid 
default thereon, requires the Petitioner to set aside 
and accumulate such moneys out of such payments as it 
ieceives from time to time prior to each such interest pay¬ 
ment date. The necessity for such accumulation of moneys 
for the purposes above described is demonstrated by the 
schedule hereto attached and marked Exhibit B. This Ex¬ 
hibit sets forth the receipts and disbursements of Petitioner 
during the period January 1, 1941 to December 31, 1946, 
and as appears therefrom Petitioner’s total receipts for the 
period were in the amount of $313,550.88, and its disburse¬ 
ments amounted to $312,944.29, an excess of receipts over 
disbursements of $606.59. 

(g) Petitioner has been required, since its reorganization, 
to follow in substance the practice ordered by the court dur¬ 
ing the pendency of the reorganization proceedings, namely 
that of accumulating for the purpose of payment of inter¬ 
est on its First Lien Bonds moneys received from time to 
time out of dividends. During Petitioner’s reorganization 
proceedings the Trustee, Manhattan, through its nominee, 
issued to Petitioner its dividend and interest orders pur¬ 
suant to the terms of the Trust Indenture. These orders 
expressly stated the condition that the moneys received 
thereon would be immediately paid over to the Trustee, 
Manhattan, for the purpose of payment of interest on Peti¬ 
tioner’s First Lien Bonds. A copy of one such order issued 
by the nominee of Manhattan is attached hereto and Marked 
Exhibit C. Similar orders were issued to Petitioner from 
time to time during the period December, 1936 to Novem¬ 
ber, 1939. Thereafter, the reorganization proceedings hav- 
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ing been completed, the dividend and interest orders issued 
to Petitioner did not expressly state any condition but oral 
assurance was requested and given on each occasion 

10 that the moneys received would be used to pay inter¬ 
est on Petitioner’s First Lien Bonds. In order to 

avoid a default in payment of interest on its First Lien 
Bonds which, under the terms of the Trust Indenture, 
would prevent Manhattan from issuing any further inter¬ 
est or dividend orders to Petitioner, circumstances com¬ 
pelled Petitioner to set aside and accumulate sufficient 
moneys which, together with the interest received on the 
Pavilion Bonds, would be sufficient to pay in full the inter¬ 
est on Petitioner’s First Lien Bonds, as it came due. Fail¬ 
ure on the part of Petitioner, during any year since its re¬ 
organization, to accumulate and set aside such moneys for 
the purpose of supplementing those derived as interest on 
the Pavilion bonds, would have forced Petitioner to default 
on one or more payments of interest on its First Lien 
Bonds. Under the Trust Indenture and the plan of reor¬ 
ganization Petitioner, in order to effectuate the purposes of 
each was required to accumulate and employ the moneys 
received by it in the manner above described. The only 
benefits derived as a result of Petitioner’s reorganization 
and the conduct of its business since that time are those 
received by the holders of its First Lien Bonds. All moneys 
received by Petitioner, except those used for taxes and cur¬ 
rent expenses of operation, have been applied to payment 
of interest on its First Lien Bonds. No dividends have 
ever been paid on its stock and its stockholders have never 
derived any benefit from their ownership of this stock. 

(h) As previously indicated Petitioner’s Prior Prefer¬ 
ence stock and its common stock were extinguished and the 
rights of the holders thereof were terminated, as a result 
of the Petitioner’s reorganization as above described. Peti¬ 
tioner’s presently issued new capital stock was cre¬ 
ated pursuant to Petitioner’s Plan of reorganization 

11 and was distributed to its general creditors, includ- 
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ing holders of its Debentures, in accordance with that plan 
of reorganization. Inasmuch as such stock had been is¬ 
sued and distributed pursuant to a plan of reorganization 
approved by the court, and the fact that no objection was 
raised by counsel or the court to the effect that such distri¬ 
bution of stock would in any way cause Petitioner to become 
a Personal Holding Company, Petitioner did not question 
its status. Instead, Petitioner relied upon the regularity 
of the reorganization proceedings, and the approval of the 
plan of reorganization by the court. Thereafter, Petitioner 
submitted its Federal income tax returns in the same man¬ 
ner as it had in the past. Although competent tax counsel 
reviewed Petitioner’s returns they at no time advised Pe¬ 
titioner that its status was that of a Personal Holding Com¬ 
pany within the terms of the Internal Revenue Code. Peti¬ 
tioner’s income tax returns for each of the years 1939 and 
1940 were reviewed by the Department of Internal Revenue 
and separate audits of each of these returns were made by 
two different representatives of the Internal Revenue De¬ 
partment, and a deficiency was found in Petitioner’s income 
tax for the year 1940. In neither of these audits was the 
question of Petitioner’s status as a Personal Holding Com¬ 
pany raised and Petitioner was not advised that it was a 
Personal Holding Company. 

(i) Petitioner’s First Lien Bonds were sold at a discount 
which totalled $115,850, and the sale of these bonds involved 
an expense to Petitioner of $7,218, making a total of ex¬ 
pense and discount of $123,068, which Petitioner was en¬ 
titled to amortize over the term of the Bonds. As of Au¬ 
gust, 1939, $57,071.31 of this sum had been amortized, leav¬ 
ing an unamortized balance of $65,996.69. During the year 
1939 on readjustment of Petitioner’s balance sheet 
12 this unamortized balance was eliminated, apparently 
in error and without authority of the board of direc¬ 
tors. However, Petitioner, for tax purposes, is entitled to 
apply a pro rata portion of this amount against taxes for 
each year, which sum amounts to $3,863.16 per year. There 
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is attached hereto and marked Exhibit D a schedule setting 
forth a statement of Petitioner’s bond discount and expense 
of sale of Bonds and the amortization used by Petitioner 
and the remaining unamortized balance. 

Whebefoee, the Petitioner prays that this Court hear the 
proceeding and: 

First : That this Court determine that all of petitioner’s 
Subchapter A net income for the years 1941 and 1942 had 
been irrevocably set aside to pay or to retire an indebted¬ 
ness incurred prior to January 1, 1934, and that the 
amounts so set aside were reasonable with reference to the 
size and terms of such indebtedness. 

Second: That this Court determine that petitioner is en¬ 
titled to a credit against sub-chapter A net income and un¬ 
distributed sub-chapter A net income for the years 1941 and 
1942 in the amount of $3,863.16 for each year, representing 
pro rata portion of petitioner’s unamortized bond discount 
allowable for each of said years. 

Third: That this Court determine that petitioner’s fail¬ 
ure to file a Personal Holding Company return for the 
years 1941 and 1942 was due to reasonable cause and not 
due to wilful neglect. 

Fourth: That this Court redetermine the deficiencies 
for the years 1941 and 1942, set forth by the Commis- 
13 sioner of Internal Revenue, in his notice of deficiency 
dated October 15, 1946, hereinabove referred to and 
deny the same in their entirety. 

Genesee Valley Gas Company, Inc., 
s/ Eugene L. White, 

President 
852 Plaza Place, 

Ocean City, New Jersey 

s/ Frederic B. Warder 
917 - 15th St., N. W., 

Washington 5, D. C. 

Counsel for Petitioner 
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14 State of New Yobk 
County of New York, ss: 

Eugene L. White, being duly sworn, says that he is the 
president of the Genesee Valley Gas Company, the above 
named petitioner, and that he is duly authorized to verify 
the foregoing petition; that he has read the foregoing peti¬ 
tion, and is familiar with the statements contained therein, 
and that the statements contained therein are true, except 
those stated to be upon information and belief, and that 
those he believes to be true. 

Eugene L. White 

Subscribed and sworn to before me this 10th day of Jan¬ 
uary, 1947. 

William E. Sparks 

Notary Public of the State of New York, 

Residing in the County of Westchester. 

Cert, filed in N. Y. Co. No. 1753, Reg. No. 1467-S-7 
Cert, filed in Kings Co. No. 188, Reg. No. 1000-S-7 
Commission expires March 30,1947. 

15 Exhibit A 

TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 

Buffalo 2, New York 
October 15,1946 

Genessee Valley Gas Company, Inc. 

56 Main Street 
Geneseo, New York 

Sirs: 

You are advised that the determination of your income 
tax liability for the taxable year ended December 31, 1941 
discloses an overassessment of $349.76, and that the deter¬ 
mination of your income tax liability for the taxable year 
ended December 31, 1942 discloses a deficiency of $27.19, 
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and that the determination of your personal holding com¬ 
pany surtax liability for the taxable years ended December 
31, 1941 and December 31, 1942 discloses a deficiency of 
$22,044.32 and $5,511.08 in penalty, as shown in the at¬ 
tached statement. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday or a 
legal holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may file a 
petition with The Tax Court of the United States, at its 
principal address, Washington, D. C., for a redetermination 
of the deficiency or deficiencies. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Internal 
Revenue Agent in Charge, 220 Delaware Avenue, Buffalo, 
New York for the attention of WGrK. The signing and 
filing of this form will expedite the closing of your re¬ 
turn (s) by permitting an early assessment of the deficiency 
or deficiencies, and will prevent the accumulation of inter¬ 
est, since the interest period terminates 30 days after filing 
the form, or on the date assessment is made, whichever is 
earlier. 

Very truly yours 

Joseph D. Nunan, Jr., 

Commissioner 

By (Signed) R. H. Reichel 
Internal Revenue Agent in Charge 

EPM-b 
Enclosures: 

Statement 
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16 STATEMENT 

Genesee Valley Gas Company, Inc. 

56 Main Street 
Geneseo, New York 

Tax Liability for the Taxable Years Ended December 31, 

1941 and 1942 


Income Tax 


Year 

Liability 

Assessed 

Deficiency 

Over- 

Assessment 

Penalty 

1941 

1942 

None 
$ 634.37 

$349.76 

607.18 

$ 27.i9 

$349.76 

• • • • 


Total 

$ 634.37 

$956.94 

$ 27.19 

$349.76 




Personal Holding Company 



1941 

1942 

$ 8,940.40 
13,103.92 

None 

None 

$ 8,940.40 
13,103.92 


$2,235.10 

3,275.98 

Total 

$22,044.32 

None 

$22,044.32 


$5,511.08 


In making this determination of your income and per¬ 
sonal holding company surtax liability, careful considera¬ 
tion has been given to the reports of examination dated 
June 12, 1945; to your protest dated August 22, 1945; to 
the statements made at the conferences held on November 
27, 1945 and March 28, 1946, and to your claim for refund 
filed on March 15, 1944. 

It is held that for the years 1941 and 1942, you are liable 
for the statutory penalty for failure to file personal holding 
company returns. 

Your claim for an operating loss carry back from the 
year 1943 as set forth in claim 843 is not allowed as no carry 
back exists after allowance for such carry back to 1941 and 
adjustments necessary to it in 1942. 

If a petition to The Tax Court of the United States is 
filed against the deficiency proposed herein, the issue set 
forth in your claim for refund should be made a part of the 
petition to be considered by The Tax Court in any redeter¬ 
mination of your tax liability. If a petition is not filed, 
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the claim for refund will be disallowed and official notice 
will be issued by registered mail in accordance with section 
3772 of the Internal Revenue Code. 

The overassessment shown herein will be made the sub¬ 
ject of a certificate of overassessment which will reach you 
in due course through the office of the Collector of Internal 
Revenue for your district, and will be applied by that offi¬ 
cial in accordance with Section 322(a) of the Internal Rev¬ 
enue Code, provided you fully protect yourself against the 
running of the statute of limitations with respect to the 
apparent overassessment referred to in this letter, by filing 
with the Collector of Internal Revenue for your district, a 
claim for refund on Form 843, a copy of which is enclosed, 
the basis of which may be as set forth herein. 

17 A copy of this letter and statement has been mailed 
to your representatives, David B. Landis, 26 Liberty 
Street, New York 5, New York, in accordance with the au¬ 
thority contained in the power of attorney executed by you 
and on file with the Bureau. 


Taxable Year Ended December 31,1941 
Adjustments to Net Income 

Net income as disclosed by return $1,409.15 

Unallowable deductions and additional 
income: 

(a) Operating loss carry-over 

(1940) $9,694.36 

(b) Taxes 594.00 10,288.36 


Total $11,697.51 

Nontaxable income and additional 
deductions: 

(c) Operating loss carry-back 

(1943) 11,697.51 


None 


Net income adjusted 
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Explanation of Adjustments 

(a) No operating loss carry over is available from the 
year 1939 applicable against the current year’s income 
after adjustment of such loss and application against 1940 
income. 

(b) Federal income taxes are not allowable deductions 
in computing income tax net income. 

(c) An operating loss carry-back of $11,697.51 from the 
year 1943 is applicable against the current year’s income. 

Computation of Tax 


Net income for declared value excess 


profits tax 


None 

Normal tax and surtax net incomes 


None 

Correct income tax liability 

Income tax assessed: 


None 

Original, Account No. 422990 

$ 44.39 


Sept. 1943, Acct. No. 525649 

305.37 

$349.76 

Overassessment of income tax 


$349.76 


18 Computation of Subchapter A Net Income 
Net income (as defined in Chapter 1 of the 


Internal Revenue Code) None 

Plus 

(a) Net operating loss carry over $11,697.51 

Total $11,697.51 

Less— 

(b) Income taxes 594.00 

Subchapter A net income $11,103.51 
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Explanation of Adjustments 

(a) The deduction for net operating losses provided in 
Section 23 (s) is not an allowable deduction in computing 
Subchapter A Net Income under the provisions of Section 
505 (c) of the Internal Revenue Code. 

(b) Federal income taxes are deducted in computing 
Subchapter A net income in accordance with the provisions 
of Section 505 (a) of the Internal Revenue Code. 

It is held that you were a personal holding company in 
1941, within the meaning of Section 501 of the Internal 
Revenue Code, and are, therefore, liable for personal hold¬ 
ing company surtax as provided by Section 500 of the In¬ 
ternal Revenue Code. 

Computation of Personal Holding Company Surtax 


Subchapter A net income $11,103.51 

Undistributed Subchapter A net income 11,103.51 

Personal holding company surtax: 

7iy>% of $2,000.00 (not in excess of 
$2,000.00) $ 1,430.00 

82*4% of $9,103.51 (amount in excess of 
$2,000.00) 7,510.40 


Total personal holding company surtax $ 8,940.40 

Personal holding company tax assessed None 


Deficiency of personal holding company surtax $ 8,940.40 
Penalty of 25 percentum $ 2,235.10 


19 Taxable Year Ended December 31, 1942 
Adjustments to Net Income 

Net income as disclosed by return $16,191.57 

Unallowable deductions and additional 
income: 

(a) Federal income tax $630.30 

(b) Capital stock tax 118.75 749.05 


Total 


$16,940.62 
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Non tax able income and additional 
deductions: 

(c) Interest 24.28 

Net income adjusted $16,916.34 

Explanation of Adjustments 

(a) Federal income taxes are not allowable deductions 
in computing income tax net income under the provisions 
of the Internal Revenue Code. 

(b) Federal capital stock taxes claimed in the current 
year are unallowable in the amount of $118.75. 

(c) Represents additional interest expense deduction 
allowable. 

Computation of Tax 

Income Tax: 

Normal Tax: 

Net income for declared value excess profits tax $16,916.34 
Less: Dividend received credit (85% of 


$16,916.34 limitation) 14,378.89 

Normal tax net income $ 2,537.45 

15% of $2,537.45 (not in excess of $5,000.00) $ 380.62 

Surtax: 

Net income for declared value excess profits tax $16,916.34 
Less: Dividend received credit (85% of 
$16,916.34) 14,378.89 

Surtax $ 2,537.45 

10% of $2,537.45 (not in excess of $25,000.00) $ 253.75 

Total surtax $ 253.75 

Total income tax (normal tax and surtax) $ 634.37 

Income tax assessed: 

Original, Account No. 2731 607.18 


Deficiency of income tax 


$ 27.19 
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20 Computation of Subchapter a Net Income 
Net income (as defined in Chapter 1 of the Inter¬ 


nal Revenue Code).$16,916.34 

Less— 

(a) Federal income taxes. 1,264.67 


Subchapter A net income.$15,651.67 


Explanation of Adjustments 

(a) Federal income taxes accrued on income and with¬ 
held on tax free covenant bonds are deducted in compuing 
Subchapter A net income in accordance with the provisions 
of Section 505 of the Internal Revenue Code. 

It is held that you were a personal holding company in 
1942, within the meaning of Section 501 of the internal 
Revenue Code, and are, therefore, liable for personal hold¬ 
ing company surtax as provided by Section 500 of the 
Internal Revenue Code. 

Computation of Personal Holding Company Surtax 


Subchapter A net income.$15,651.67 

Undistributed Subchapter A net income.$15,651.67 

Personal holding company surtax: 

75% of $2,000.00 (not in excess of 

$2,000.00) . $ 1,500.00 

85% of $13,651.67 (amount in excess of 
$2,000.00) . 11,603.92 


Total personal holding company surtax.$13,103.92 

Personal holding company tax assessed. None 


Deficiency of personal holding company surtax . .$13,103.92 
Penalty of 25 percentum.$ 3,275.98 
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28 Filed Feb 11 194T 

Answer 

Comes Now the respondent, by his attorney, J. P. Wen- 
chel, Chief Counsel, Bureau of Internal Revenue, and for 
answer to the petition heretofore filed in this proceeding, 
admits, denies and avers, as follows: 

1 to 3, inclusive. Admits the allegations contained in 
paragraphs 1 to 3, inclusive, of the petition. 

4. Denies that the Commissioner erred as alleged in para¬ 
graph 4 of the petition. 

5(a) and (b). Admits the allegations contained in sub- 
paragraphs (a) and (b) of paragraph 5 of the petition. 

5(c). Denies the allegations contained in subparagraph 
(c) of paragraph 5 of the petition which are material, and 
avers that the said trust indenture is the best evidence of 
its provisions and conditions. 

5(d). Denies for lack of information the allegations con¬ 
tained in subparagraph (d) of paragraphs of the petition. 

5(e) Admits the allegations contained in subparagraph 
(e) of paragraph 5 of the petition, but avers that the 

29 plan of reorganization as approved is the best evi¬ 
dence of its provisions. 

5(f). Admits that upon completion of its reorganization, 
petitioner continued in the conduct of its business and re¬ 
ceived income of interest and dividends, but for lack of 
information denies the remaining allegations contained and 
the conclusions presented in subparagraph (f) of para¬ 
graph 5 of the petition. 

5(g). Denies the allegations contained and the conclu¬ 
sions presented in subparagraph (g) of paragraph 5 of the 
petition. 

5(h). Admits the allegations contained in the first two 
sentences, but denies the remaining allegations, contained 
in subparagraph (h) of paragraph 5 of the petition. 

5(i). Denies the allegations contained in subparagraph 
(i) of paragraph 5 of the petition. 
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Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that the appeal be denied and 
the deficiency as shown in the deficiency notice be in all 
respects approved. 

(Signed) J. P. Wenchel, RPH 
J. P. Wenchel, 

Chief Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

E. C. Algire, 

Division Counsel, 

William A. Schmitt, 

Special Attorney, 

Bureau of Internal Revenue. 

WASidmc 2-6-47 

*••**•*#** 

95 Filed at Hearing Mar 18,1948 

Stipulation of Facts 

It is hereby stipulated by the parties hereto through 
their respective counsel that the facts set forth herein shall 
constitute evidence of record in this case with leave to 
either party to offer additional evidence, oral, or otherwise, 
which shall not qualify, change or contradict the facts 
agreed to herein. 

1. Petitioner was a personal holding company in each of 
the taxable years 1941 and 1942 within the meaning of Sec¬ 
tion 501 of the Internal Revenue Code and is liable for the 
personal holding company surtax on its undistributed sub- 
Chapter A net income for each of said years as provided 
by Section 500 of the Internal Revenue Code. 

2. Since prior to August 1, 1939 Petitioner has had and 
still has outstanding $733,000 principal amount of its first 
Lien 6% Bonds and on said date the amount of unamortized 
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discount and expense in respect of said bonds was $65,- 
986.69. 

96 3. Said bonds mature on September 1,1956 and tbe 
proportionate amount of said unamortized discount 

and expense wbicb Petitioner has been and now is entitled 
to amortize and charge to expense annually is $3,863.16. 

4. The aforesaid sum of $3,863.16 was properly deduc¬ 
tible from petitioner’s gross income in each of the years 
1941 and 1942 for the purpose of computing the amount of 
petitioner’s undistributed sub-Chapter A net income and 
personal holding company surtax liability for each of said 
years. 

5. The deficiency letter, dated October 15, 1946, a copy 
of which is Exhibit A appended to the petition in this pro¬ 
ceeding, states that petitioner’s personal holding company 
surtax liability for the years 1941 and 1942 was determined 
to be $22,044.31, but such determination was based upon 
petitioner’s undistributed sub-Chapter A net income being 
in the amount of $11,103.51 for the year 1941 and in the 
amount of $15,820.39 for the year 1942, and each of said 
amounts was computed without deducting from petitioner’s 
gross income in either of said years the aforesaid sum of 
$3,863.16. 

6. Petitioner’s undistributed sub-Chapter A net income 
upon which its liability for personal holding company sur¬ 
tax for each of the years 1941 and 1942 is to be computed 
was, for the year 1941 the aforesaid amount of $11,103.51 
reduced by the sum of $3,863.16, and for the year 1942 the 
aforesaid amount of $15,820.39 reduced by the sum of 
$3,863.16. 

7. The above provisions of this stipulation dispose of all 
of the issues raised by the deficiency letter, petition and 
answer in this proceeding, except the issues described in 

“8” below. 

97 8. Petitioner failed to file personal holding com¬ 
pany tax returns, form 1120H, for the year 1941 and 

for the year 1942, and the issues undisposed of by this stipu- 
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lation and remaining to be tried are whether petitioner is 
liable for the statutory penalty for failure to file either one- 
or both of such returns. 

John J. Geraghty 
Counsel for Petitioner 
(Signed) Charjles Oliphant 
RPH 

Counsel for Respondent. 

*•****••#* 

Excerpts from Testimony 

43 Thereupon, Henry Roeser, Jr., a witness called for 
and on behalf of the Petitioner. 

**•*•*••#* 

Direct Examination 
By Mr. Landis: 

Q. Mr. Roeser, what is your business? A. I am a Certi¬ 
fied Public Accountant registered in the States of Pennsyl¬ 
vania and New Jersey. 

Q. Have you been employed by petitioner as its 

44 accountant? A. I have. 

Q. For how long? A. Since 1936. 

Q. Have you ever prepared any of petitioner’s Federal 
income or other tax returns? A. Never. 

Q. Have you in the course of your accounting work since 
1936 advised other clients, clients other than petitioner, re¬ 
specting Federal income and other Federal tax matters and 
prepared Federal tax returns? A. I have. 

Q. Are you admitted to practice before the Treasury 
Department? A. I am, since 1925. 

Q. What types of audits have you made for the peti¬ 
tioner? A. I made an audit of all the subsidiary companies 
and the holding company, the Genesee Valley Gas Company, 
consisting of the operating accounts, income accounts and 
the balance sheet as of the calendar year for each year 
since 1936. 
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Q. Do you furnish petitioner with an annual report of 
your audit? A. Ido. 

Q. What does that report include? A. It includes the 
consolidated income accounts of the subsidiary com- 

45 panies together with the holding company, and the 
consolidated balance sheet of assets and liabilities. 

Q. Have you in connection with the audits had before you 
the tax returns which petitioner represented to you it had 
filed for the year of the audit? A. During the course of the 
audit I would request copies of the returns filed by the com¬ 
pany in order to compare the tax liability shown on the 
return with the tax liability shown on the books of the com¬ 
panies. 

Q. And from that you, of course, knew what returns had 
been filed and what returns had not been filed? A. That is 
correct. 

Q. Did the balance sheet included in your report for the 
year 1939 and subsequently, show the number of shares of 
petitioner’s common stock that were outstanding at the end 
of each such year? A. They did. 

Q. What means did you use to determine the number of 
shares of petitioner’s common stock that were outstanding 
at the end of 1939? A. That was the first calendar year 
after the reorganization of the company under 77-B. I 
examined the stub certificates and added them to see that 
they would agree with the amounts shown on the general 
ledger. 

Q. In other words, you went through the stub cer- 

46 tificates in the stock certificate book reflecting what 
shares were outstanding at the end of 1939 in the 

hands of each of the then holders of the stock? A. That is 
right. 

Q. Did you, in connection with your subsequent audits, 
have before you the stock records of the petitioner? A. I 
did. 

Q. Did you at any time inform the petitioner that it had 
become or might become, as a result of its reorganization 
under 77-B, a personal holding company? A. I did not. 
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Cross Examination 
By Mr. Schmitt: 

Q. You knew what the income of petitioner was, did you 
not, from your investigation of the books and records and 
returns? A. I did. 

Q. You knew that all of the income was from dividends? 
A. No, there was some income from interest. 

Q. There wasn’t other income—the greater part of it was 
from dividends, was it not? A. Yes, sir. 

• •••••#••• 

47 Q. I ask you, did you know it was a personal hold¬ 
ing company? A. No, I did not. 

Q. You have been versed in handling corporate affairs 
and inspecting returns, have you not? A. That is correct. 

Q. In the course of your long experience in such mat¬ 
ters and knowing the stockholdings to which you have testi¬ 
fied, and the type and character of the income, didn’t you 
know from all of those factors that it was a personal holding 
company? 

• •••**###* 

A. It never occurred to me that the status of the company 
had changed by process of that reorganization in 1939. 

Q. Did you consider the matter and think about it? A. 

No, I did not. 

Q. And you never discussed the matter with the peti¬ 
tioner or its officials? A. No, because the prepara- 

48 tion of the tax returns had always been completed 
prior to the time of my audit. 

Q. They never discussed it with you, did they? A. No. 

Q. Nor did anyone else other than the officials, such as an 
attorney? A. No, never. 

Q. And I understood you to say you did not prepare the 
returns. A. No, sir. 

• ••••••••• 
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Thereupon, E. L. White, a witness called for and on be¬ 
half of the Petitioner. 

*•••*••••• 

By Mr. Landis: 

Q. Mr. White, you are president and director of peti¬ 
tioner, are you not? A. I am. 

Q. How long have you held those positions? A. Since 
1931. 

49 Q. Is petitioner a corporation organized and exist¬ 
ing under the laws of the State of New York? A. 

It is. 

Q. When was it incorporated? A. 1926. 

Q. What has been the business of petitioner? A. It has 
been the parent holding company of subsidiaries. 

Q. In other words, it always has been a holding company. 
That has been its business? A. It is. 

Q. Has it at any time been a family holding company in 
the sense of being owned by a family or its principal stock¬ 
holders being members of a family? A. No, sir. 

Q. Has it ever been used merely as the medium of in¬ 
vesting capital of its stockholders for the purpose of avoid¬ 
ing personal income tax? 

• ••••••••• 

51 The Witness: No, it is not. It has been a holding 
company of certain subsidiary securities. 

Q. You have just stated its general character as a hold¬ 
ing company. How many subsidiaries has the petitioner 
had in and since 1939? A. Four. 

Q. Name them, please. A. Pavillion Natural Gas Com¬ 
pany, Churchville Oil & Natural Gas Company and Valley 
Gas Corporation, all three of which are operating gas utili¬ 
ties in northwestern New York State, serving a group of 
small communities with natural gas at retail. The other 
subsidiary, Putnam Natural Gas Company, is a producing 
company which sells its gas at wholesale at and near 
Charleston, West Virginia. 
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Q. Are these four subsidiaries you have just named 
wholly owned subsidiaries of the petitioner? A. They are. 

Q. Prior to 1989 did the petitioner have any other wholly 
owned subsidiaries other than those you have named? A. It 
had the New York State Natural Gas Corporation 

52 which had the property that is now in the Valley Gas 
Corporation. 

Q. And when did that transfer take place? A. I should 
say sometime in 1936 or earlier than that—prior to 1936. 

Q. Has petitioner ever owned any securities other than 
its securities of its wholly owned subsidiaries you have 
named? A. Prior to reorganization it owned a few of its 
own bonds and also a few bonds of the parent company, but 
they were minor. 

Q. But with those exceptions its own treasury securities 
and these few bonds of the parent company—those are the 
only securities other than securities of the parent company 
it then owned? A. That is right. 

Q. Of what has petitioner’s income consisted? A. Prac¬ 
tically all interest and dividends from subsidiary com¬ 
panies. 

Q. In and since 1939 has petitioner had any income as 
distinct from capital gains other than dividends and inter¬ 
est from its subsidiaries? A. No, sir. 

Q. Has any part of that income in those years 

53 come from Putnam? A. No, sir. 

Q. During the period you have been president of 
the petitioner did it undergo a reorganization in the United 
States District Court of the Southern District of New York 
pursuant to Section 77-B of the Bankruptcy Act? A. It did. 

Q. When was that reorganization effectuated? A. In 
1939. 

Q. Was it effectuated pursuant to a plan of reorganiza¬ 
tion that was confirmed by the Court? A. It was. 

Q. I show you this and ask you whether you can iden¬ 
tify it. A. This is a true copy of the plan of reorganization. 

Q. Will you keep it before you for a moment? The plan 
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that you have identified in part provides, does it not, for the 
extinguishment of all of the then outstanding capital stock 
of the petitioner, for the creation by petitioner of a new 
common stock and for the distribution by petitioner of such 
new common stock to petitioner’s unsecured general cred¬ 
itors in satisfaction of their respective claims? A. It does. 
• •••••*•*# 

55 (The document referred to was received in evi¬ 
dence, marked as Petitioner’s Exhibit 1, and was 

made a part of this record.) 

Q. Since its reorganization pursuant to the plan that is 
Petitioner’s Exhibit 1, has the petitioner had any author¬ 
ized capital stock other than its new common stock? A. 
No, sir. 

Q. What was the total number of shares of new common 
stock that were distributable to petitioner’s unsecured cred¬ 
itors under the plan? A. 23,643. 

56 Q. Have all those shares been distributed? A. No, 
they have not. There are some securities that have 

not been turned in for exchange. 

Q. In other words, some of these general creditors were 
holders of debentures and notes of the petitioner and it 
was a condition of their receipt of the new common stock 
that they surrender such debentures and notes? A. That is 
correct. 

• •••••#•** 

Q. What was the number of petitioner’s stockholders on 
December 31,1939? A. Sixty. 

Q. Does that number include creditors who were entitled 
to receive but had not then received shares of the new 

57 common stock? A. It does not. 

Q. How many shares of the new common stock had 
been issued prior to December 31, 1939 and were outstand¬ 
ing on that date? A. 18,864 shares. 
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Q. Were you one of the creditors entitled to receive and 
who received shares of the new common stock of petitioner? 
A. I was. 

Q. How many shares did you own on December 31,1939 ? 
A. 6,260. 

Q. Were you at that time the owner of the largest num¬ 
ber of such shares ? A. I was. 

Q. Have you at my request determined the four stock¬ 
holders other than yourself who on December 31,1939 were 
the owners of the largest number of shares of petitioner’s 
common stock and the number of shares owned by each? 
A. I have. 

Q. Who were they and what were the number of shares 
owned? A. George F. Sanderson, 2,522; Lilly & Co., 1,776; 
H. E. Carver, 1,628; Stanley Johnson, 1,170, making a total 
of 13,356 shares. 

Q. Do you know whether or not Lilly & Co. was 
58 a partnership or a corporation? A. I do not. 

Q. Were there any other stockholders on Decem¬ 
ber 31,1939 who owned in excess of 350 shares? A. There 
were two, Martha and James Williams, 1,592, and Robert 
Jenks, 370. 

Q. Martha and James Williams were co-owners, accord¬ 
ing to the record of that number of shares? A. That is 
correct. 

Q. You have already stated the total including Lilly, of 
the five largest holders. Will you state the total number 
of shares owned by the four largest holders excluding Lilly 
and by Mr. Jenks? A. 11,950 shares. 

Mr. Landis: I might mention this point at this time, Your 
Honor, that 11,950 shares is more than 50 percent of not 
only the shares outstanding on December 31,1939, but more 
than 50 percent of the total shares issuable under the plan. 

In our stipulation we haven’t anything as to whether this 
was a holding company in 1939 and it is necessarily a part 
of my case as will appear as the case develops, that we then 
became a holding company and continued from then on. 
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The Court: You were in 1939 a personal holding com¬ 
pany! 

Mr. Landis: That is correct, and I think this line of testi¬ 
mony establishes that. 

59 Q. Were all of the shares owned on December 31, 
1939 by each of the stockholders that you have 

named, originally issued to such stockholders under the re¬ 
organization plan? A. They were. 

Q. Has more than 50 percent in value of petitioner’s out¬ 
standing stock been owned directly or indirectly by three or 
four, not more than five individuals at all times since 1939? 
A. It has. 

Q. What attorneys represented petitioner in its reorgan¬ 
ization? A. Snyder, Duke & Landis. 

Q. During its reorganization did petitioner have other 
attorneys employed in connection with pending tax matters? 
A. They did, Burke & Burke. 

Q. Was Burke & Burke connected in any way with peti¬ 
tioner’s reorganization ? A. Yes, in that they were handling 
pending tax matters at the time Genesee went into 77-B, and 
in that manner became a general creditor of Genesee Val¬ 
ley. 

Q. And they continued during the pendency of that pro¬ 
ceeding to handle tax claims against petitioner? A. That 
is correct. 

Q. Did it, as such creditor, acquire any of peti- 

60 tioner’s new stock? A. It did as a general creditor. 

Q. And when we refer to “it” we mean Burke & 
Burke? A. That is correct. 

Q. How many shares did Burke & Burke acquire, and on 
what date? A. 126 shares in September of 1939. 

Q. Was Burke & Burke familiar with petitioner’s plan 
that was consummated? A. Yes. Those papers were 
served on them and they accepted the plan. 

Q. They formally filed an acceptance of the plan in the 
proceeding? A. Yes, that is correct. 

Q. Did that plan state the number of shares of new com¬ 
mon stock that would be issuable thereunder? A. It did. 
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Q. It stated it approximately? A. It stated 23,650. Only 
43 shares were required. 

Q. In other words, there was a differential of only 7 
shares? A. Yes. 

Q. Did the petitioner confer with Burke & Burke follow¬ 
ing the reorganization respecting any tax conse- 

61 quences of the reorganization? A. It did. 

Q. With whom in that firm were such conferences 
held ? A. Miss Mary Donlin. 

Q. Do you know what position Miss Donlin had in the 
firm? A. A member of the firm. 

Q. Did Miss Donlin assist in the preparation of the cor¬ 
poration’s income tax return for 1939? A. She did. 

Q. What services did she render in that connection? A. 
She reviewed the draft and the supplemental information 
and she made certain adjustments in the schedules. 

Q. And in the return? A. And in the return, the sched¬ 
ules of the return. She submitted the final draft with the 
return that was filed. 

Q. Do I understand that answer to mean that she actually 
gave the petitioner the return that was filed in 1939? A. 
Well, a complete return, whether it was retyped or not, I 
don’t know, but it was all complete and ready for filing as 
far as the form was concerned. 

Q. And she had approved the material that was in the 
return? A. That is correct. 

Q. When you spoke of the draft and supplemental 

62 material, who prepared that? A. The petitioner 
prepared that and presented it to Miss Donlin. 

Q. And it was from that that she made these amend¬ 
ments and drafted the return that was ultimately filed? A. 
That is correct. 

Q. How was the question in that return “Is the corpora¬ 
tion a personal holding company within the meaning of 
Section 501 of the Internal Revenue Code” answered? A. 
The answer was “no”. 

• ••••••••• 
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63 Q. Did these facts appear in the return for 1939, 
that Miss Donlin approved— A. They did. 

Q. Wait a minute—that petitioner was a holding com¬ 
pany, that its income in 1939 consisted only of dividends 
and interest, that on December 31,1939 you were the owner 
of 6,260 shares of petitioner’s stock? 

64 The Witness: They do appear in the return. 

Q. I show you this and ask whether you can identify it. 
A. This is a schedule marked A which was prepared by the 
petitioner and submitted with the draft return to Miss 
Donlin. 

Q. It is a part of the supplemental information submit¬ 
ted to Miss Donlin with the draft return that you referred 
to here? A. Yes. 

Q. Did the end figure on that schedule of $356.39 appear 
in the 1939 income tax return that petitioner filed? A. It 
did. 

Q. It appeared in Schedule A, did it not, on page 2 ? A. 
That is correct. 

Q. Does that schedule which you have identified state 
the number of shares of petitioner’s common stock 

65 that were outstanding on December 31, 1939 ? A. It 
does, 18,864 shares. 

• •••••*•*• 

(The document referred to was received in evidence, 
marked as Petitioner’s Exhibit 2, and was made a part of 
this record.) 

Mr. Landis: Now, if the Court please, I also offer in evi¬ 
dence copies certified by the Clerk of the United States 
District Court for the Southern District of New York, of 
the following papers in the 77-B proceeding: 

A notice of motion dated February 21,1940; 

A petition verified by petitioner on February 21, 1940; 
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An affidavit of service of such notice of motion and peti¬ 
tion sworn to on February 23,1940; 

Copy of the order of the United States District Court for 
the Southern District of New York dated March 8, 1940. 

Before making the formal presentation I would like to 
make this statement. The affidavit evidences that the 
notice of motion and petition were served by mail on Feb¬ 
ruary 23,1940 upon, among others, Burke & Burke. 

Said petition in paragraph 5 states there would be out¬ 
standing 23,643 shares of petitioner’s capital stock when 
petitioner’s plan of reorganization was fully consum¬ 
mated, and that there were then outstanding at the 

66 time of this petition a total of 18,864 shares. 

The Court: Admitted as Petitioner’s Exhibit 3. 

(The documents referred to were received in evidence, 
marked as Petitioner’s Exhibit 3, and was made a part of 
this record.) 

By Mr. Landis: 

Q. Did Miss Donlin or any other member or associate of 
the firm of Burke & Burke ever advise petitioner it was a 
personal holding company, or warn it that as a result of its 
reorganization it might have acquired or might acquire that 
status? A. No, sir. 

Q. Who prepared the petition in the reorganization pro¬ 
ceeding that is a part of Petitioner’s Exhibit 3? A. Snyder, 
Duke & Landis. 

Q. Did they know the nature of petitioner’s business and 
character of its income? A. They did. 

Q. Had they, prior to preparing this Exhibit 3 and in 
November 1939, attended a meeting of petitioner’s stock¬ 
holders? A. They had. 

• •••••••*• 

67 Q. Do you recall how many stockholders were in 
attendance at that meeting? A. Three in person and 

three by proxy. 

• ••••••••• 
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Q. What date was that meeting? Was it November 27, 
1939? Is that correct? A. That is correct. 

Q. Do you recall how many shares were owned by the 
five stockholders owning the greatest number of shares 
who were in attendance or represented at that meeting? 
A. 13,356 shares. 

Q. Did Snyder, Duke & Landis at any time advise pet- 
tioner it had become or might become, as a consequence of 
its reorganization, a personal holding company? A. No, 
sir. 

• •••••*#•• 

68 Q. Did Burke & Burke or Snyder, Duke & Landis 
or any other lawyers prepare or assist in the prepa¬ 
ration of petitioner’s United States income tax returns for 
1941 and 1942? A. No, sir. They were prepared by the 
petitioner. 

Q. And that was true, was it not, of all the returns subse¬ 
quent to 1939 ? A. Yes. In other words, in 1939 all of the 
changes had come about and the preparation of the other 
returns were more or less routine. 

Q. Does petitioner have any bonds outstanding? A. It 
has $733,000 first lien bonds outstanding. 

Q. And they mature on September 1, 1956. Is that 
correct? A. That is correct. 

Q. Have those bonds been outstanding since prior 

69 to the commencement of the reorganization proceed¬ 
ing? A. Yes. They were issued under an indenture 

of 1926 of which the Bank of Manhattan is the trustee. 

Q. Were they affected by the reorganization? A. They 
were not. 

Q. What is the interest payable on those bonds? A. Six 
percent, $43,980 a year. 

Q. Has that interest always been paid? A. It has. 

Q. And what is the collateral under the indenture mort¬ 
gage that is the security for the bonds of the petitioner? A. 
Genesee Valley furnished Pavillion with certain moneys it 
raised from the sale of these first lien bonds to build a gas 
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plant and received from Pavillion $480,000 of its bonds for 
which it paid Pavillion $480,000 cash. 

Those $480,000 of bonds together with all the stock of 
Pavillion and all the stock of Churchville Oil & Gas Com¬ 
pany are pledged as collateral for the $733,000 of first lien 
bonds of the petitioner. 

Q. Has there at any time been a default in payment of 
interest on bonds of Pavillion Natural Gas Company? A. 
There has not. 

Q. What is the interest payable on those bonds? A. Six 
percent, $28,800 a year. 

Q. Am I correct in computing the differential be- 

70 tween interest payable on petitioner’s bonds and the 
interest received by petitioner from Pavillion as 

being in the amount of $15,180 ? A. That is correct. 

Q. What has been the principal source of petitioner’s 
income that has enabled it to pay this differential in and 
since 1939? A. Except for minor items it has been divi¬ 
dends from Pavillion Natural Gas Company. 

Q. Coming now to the years 1941 and 1942, petitioner 
acknowledges, does it not, that it had in each of those years 
undistributed sub-chapter A net income within the meaning 
of Section 504 of the Internal Revenue Code? A. It does. 

Q. What was petitioner’s cash position on January 1, 
1941? A. $323.98. 

Q. What was the nature of its income in that year? A. 
All interest and dividends from the Pavillion Natural Gas 
Company. 

• •#•••#*#* 

71 Q. What was the character of its expenses? A. 
The compensation of officers, rent, taxes, miscellane¬ 
ous expenses, together with the $43,900 of interest on its 
first lien bonds. 

Q. What was the amount of its expenses and taxes other 
than interest in that year? A. $6,216.49. 

Q. What was its cash position on December 31,1941 ? A. 
$11,433.92. 
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Q. What was the character of its income in 1942? A. 
Interest in the amount of $30,040.83, dividends from Pa- 
villion in amount $32,500, and dividends from Churchville 
in the amount of $3,000, or a total of interest and 

72 dividends of $65,540.83. 

Q. Of what did its expenses consist in that year? 
A. Officers ’ compensation, taxes and miscellaneous expenses 
of $5,369.26, plus the interest on the first lien bonds of 
$43,980, or a total of $49,349.26. 

Q. What was petitioner’s cash position on December 31, 
1942? A. $23,128.63. 

Q. Was petitioner in the course of each of the years 1941 
and 1912, able to anticipate what the approximate amount 
of its expenses in each such year would be? A. It was. 

Q. Was there at any time any intention on the part of 
petitioner’s Board to declare any dividends in either of 
those years? A. No, sir. 

Q. Are you a member of the Board of Petitioner’s three 
operating subsidiaries? A. I am. 

Q. Are those Boards identical with the Board of peti¬ 
tioner? A. No. 

Q. Apart from the interest payable to petitioner by its 
subsidiaries, who controls the amount of income re- 

73 ceived by petitioner in a particular year? A. The 
Boai-d of Directors. 

Q. Of whom ? A. Of Pavillion Company. That is where 
most of this money comes from. 

Q. Was there any special reason why petitioner’s income 
in 1941 and 1942 exceeded substantially its expenses in each 
of those years? A. Yes. The Public Service Commission 
of the State of New York— 

• ••••••••• 

Q. Let me reframe that question. Was the amount of 
petitioner’s income in 1941 and 1942 in any part determined 
by petitioner’s request? A. Yes, it was. 

Q. In other words, the Board of Pavillion was able and 
willing to accede to petitioner’s request as to the amount 
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of dividends paid by Pavillion to petitioner in those two 
years? A. That is correct. 

74 The Court: Do you mean by that that that peti¬ 
tioner really controlled these other corporations, the 

Board of Directors of the other corporations? 

The Witness: It was all a closely knit group. 

By Mr. Landis: 

Q. But the petitioner did not control in a given year what 
income the petitioner was going to get without somebody 
approving or passing resolutions declaring these dividends? 
A. Because the requirements of Genessee Valley were prac¬ 
tically fixed by the interest on its first lien bonds and it had 
to obtain these dividends from Pavillion in order to meet 
its interest requirements on its first lien position—those 
were the things that Genesee Valley would make the request 
for for the dividends, things that it would need, and Pavil¬ 
lion would provide them. 

Q. But in these two years the request that petitioner 
made as to the amount of income it wanted was for substan¬ 
tially more than the amount necessary to defray its ex¬ 
penses in those two years. Is that correct? A. That is 
correct. 

Q. Was there any particular reason for that? A. Yes. 
The Pavillion Company was under an investigation of its 
original cost by the New York State Public Service Com¬ 
mission, and it was known both to petitioner and to Pa¬ 
villion that the outcome of that investigation would 

75 mean a write-down on Pavillion’s books which would 
create a surplus deficit, that no dividends then would 

probably be possible until such time as its charter and stock 
had been amended so as to wipe out the deficit created by 
this original cost booking. 

It was to tide over Genesee Valley so it would be able to 
meet its first lien interest during that period that this addi¬ 
tional cash was taken down during this 1941-1942 period, 
and that is exactly what happened. 
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When the CPR was booked it created a deficit on Pavil- 
lion’s surplus and it was a matter of nine months after 
we filed the amendment of the stock that it was approved 
and the surplus deficit extinguished. 

This money was in anticipation of carrying it through 
that period so we would not have a default on our first lien 
mortgage. 

Q. Was the excess of the income in 1941 and 1942 actually 
used by the petitioner to pay for the bond interest? A. It 
was. 

Q. I show you this and ask you if you can describe it. A. 
This is a statement of income and expenses on a cash basis 
of the petitioner from January 1, 1941 to December 31, 
1946. 

Q. Was the information contained in that statement ob¬ 
tained from petitioner’s books of account? A. It was. 
76 Q. Is that information in all respects true and cor¬ 
rect? A. It is correct. 

Mr. Landis: I offer it in evidence. 

Mr. Schmitt: I object. 

The Court: What has it got to do with the question of 
whether or not petitioner is reasonably excusable for not 
filing an income tax return? 

Mr. Landis: This, I think, will go to show as one of the 
premises that there was certainly no wilful neglect here. 
We took up in these two years, because of a certain condi¬ 
tion -we had to anticipate, more money than we knew we 
were going to spend but we at all times intended to use that 
money for expenses. 

The fact is that in the course of time, during the period 
shown there, all that money was so expended. 

At the beginning of the period there was $300-odd and 
at the end of the period some $800 of cash. 

The Court: It will be admitted as Petitioner’s Exhibit 4. 

(The document referred to was received in evidence, 
marked as Petitioner’s Exhibit 4, and was made a part of 
this record.) 
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By Mr. Landis: 

Q. Was petitioner informed by any representative 

77 of the Internal Revenue Bureau in connection with 
examinations of petitioner’s income tax returns for 

1930 or 1940 or the initial examination of its returns for 
1941, or by any deficiency letter in respect of any returns 
prior to the examination of the 1942 return, that petitioner 
was a personal holding company? A. It was not. 

Q. Did the 1940 and 1941 returns in like manner as the 
1939 return, disclose that petitioner was a holding com¬ 
pany, that all of petitioner’s income in each of those years 
was from dividends and interest? A. It did. 

Q. Did those returns also disclose the number of shares 
you owned on December 31, 1940 and December 31, 1941? 
A. Yes. These returns showed that I personally owned 
approximately one-third of the stock that was outstanding. 

Q. What was the first year for which petitioner filed a 
personal holding company tax return? A. 1945. 

Q. What is the reason it filed such return for that year? 
A. We had received the information from the agent that 
examined the 1942 and reexamined the 1941 returns, that 
we were a personal holding company. 

Q. When did you receive that information from that 
agent? A. I think his examination was the latter 

78 part of May or June of 1945. 

Q. Why had petitioner not filed a personal holding 
company tax return for any year prior to 1945? A. The 
petitioner had been organized back in 1926. It had these 
subsidiaries and operated as a holding company all of this 
time. It was reorganized in 1939. These general creditors 
became the stockholders owning all of the stock. 

At that time we had two firms of lawyers, one in these 
tax matters and the other in reorganization; neither of 
them advised us of any change in status, and we had em¬ 
ployed an outside independent accountant who had handled 
our books from 1936 through this entire period and had 
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the information as to the returns the company had filed, 
had information as to the stockholders, and we had no ad¬ 
vice that there had been any change in our status from a 
pure holding company that we had been since 1926, until 
this examination by the agent in 1945. 

We had consequently no realization that we were a per¬ 
sonal holding company under this Act. 

• ••••••••• 

Cross Examination 
By Mr. Schmitt: 

Q. You are an officer and member of the Board of 
Directors of Pavillion about which you have testified? A. 
Yes, sir, I am. 

79 Q. And a paid employee? A. Yes, sir. 

Q. Has the petitioner ever filed a personal holding 
company return for the years 1939, 1940, 1941, 1942, 1943 
and 1944? A. No, sir. 

Q. Not up to this date? A. No, sir. 

Q. Beginning with 1936 the tax returns were filed by 
petitioner which showed a designation of holding company. 
Is that correct? A. That is correct, both in name and on 
the back of the return in the information as to the type of 
business. 

Q. On the caption on the front page it gave as its busi¬ 
ness “Holding Company”? A. Yes, sir, and most of those 
returns carried a designation number which designated it 
as a holding company, at least 90 percent of whose income 
was from interest and dividends. 

Q. That is the condition that prevailed in respect of the 
1936, 1937, 1938 and also 1939 returns? A. That it was a 
holding company, yes, sir. It has always been a holding 
company. 

Q. And the 1939 return under item 6 on page 4 thereof, 
the question is asked: “Is the corporation a per- 

80 sonal holding company within the meaning of Sec- 
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tion 501 of the Internal Revenue Code,” and the answer— 
A. The answer is “no”. 

Q. Was “no” to that, and that same answer was given 
on all the subsequent returns— A. That is correct. 

Q. —up to and including the year 1945. A. The return 
for the year 1945 was when the personal holding company 
form was filed. 

Q. This item 6 also has the question: “If so, an addi¬ 
tional return on Form 1120-H must be filed,” does it not? 
A. It has that information, yes, sir. 

Q. Is Mr. Roeser, the certified public accountant, still 
employed by the petitioner? A. Yes, sir. 

Q. In the same capacity? A. Yes, sir. 

Q. When did he first come with the company as has been 
testified to previously? A. His first audit was made for 
the year 1936. It was made probably in the spring of 1937. 

Q. I may ask you—getting back to this question—this 
designation on the front page as to the kind of business— 
the front page of the 1939 corporation income tax return 
shows just the words “Holding Company” and not 
81 “Personal Holding Company”. A. That is correct. 

Q. And that is the situation that prevailed from 
1936 on? A. Except that after the 1939 report, the 1940 
and 1941 carried also the designation number which I be¬ 
lieve was 169. 

*#••#••••• 

• Q. 1941 carries 169? A. And that designates that Gene¬ 
see Valley is a holding company which derived 90 percent 
or more of its total receipts from investments and which 
at some time during the taxable year had investments in 
companies in which they owned 50 percent or more in the 
voting stock. 

Q. 1942, however, has a number 174—isn’t that correct— 
instead of 169? A. That is correct. 

Q. This 1939 return I hand you and ask you what nota¬ 
tion appears on the left-hand corner thereof. A. “Not in¬ 
vestigated.” 
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Q. I think you testified that in 1945 you received reports 
from the agents of investigations of the 1941 and 1942 re¬ 
turns. Is that correct? A. 1942 and 1943 and that 
S2 agent reopened 1941, and that is why that comes 
into this tax. 

Q. And you received that report in 1945? A. 1945. 

• ••••••••• 

Q. What years did you receive A. For 1942 and 1943, 
and that same examination the agent reopened the 1941 
report on which we had a closing and made our payment, 
and he included that in this report in 1945. 

Q. So in 1945 that is when you received these reports? 
A. That is correct. 

Q. When did you first employ Messrs. Burke & Burke, 
the attorneys? A. Well, I should say back in 1935, approxi¬ 
mately, or 1936. That matter was pending at the time 
that Genessee went into reorganization. It was closed up 
during our period of reorganization. 

Q. You employed them in a special tax matter in 1935? 
A. 1935 or 1936. 

Q. Have they been your regular tax attorneys since 
then? A. They have handled another case that came be¬ 
fore the New York State Tax Board and that involved in 
some respects the reorganization part of this closing 
83 in 1939, and then the return we filed for 1939 in our 
Federal income tax. 

Q. How about their employment since then? A. There 
has been no employment since then. 

Q. You have had no tax counsel since then? A. No, sir. 

Q. Are Burke & Burke competent tax attorneys in your 
opinion? A. Yes, sir. 

Q. You never had any discussion with them about the 
personal holding company situation? A. No, sir. 

Q. You had no discussion with your certified public 
accountant in respect of the possibility of personal holding 
company liability? A. No. In other words, the accountant 
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shows in his report, after the examination by the agent in 
1945, that we have received deficiency notices. 

Q. What was your opinion as to whether you were a per¬ 
sonal holding company under the Federal Revenue laws 
in 1939 ? A. I had never given it any consideration. I have 
been operating these properties since 1931. There was 
nothing in the reorganization known to me that changed 
our status in any way, except that we changed the group 
of stockholders. 

84 Of course, it is that issue of the new stock that 
brought about this condition. 

Q. You did know that item 6 appeared on all the returns 
to which you had to give an answer? A. Yes, sir; yes, sir, 
and I thought I knew what “personal” meant at the time, 
that it was property you might personaly own and incorpo¬ 
rate it and carry it on for tax purposes, but I never tied it 
up in any way that it would mean a controlled group. 

To me that did not mean personal. But that was a cor¬ 
poration that had 60 stockholders, half of whom I didn’t 
even know. 

Q. Burke & Burke have an office in Manhattan, New York 
City? A. Yes, sir. 

Q. Have you had occasion to talk to Burke & Burke about 
this question since the agent’s report was submitted to 
you? A. No, sir. There was no question in my mind after 
talking with the agent in 1945 about his report, but what 
we were a personal holding company. It was very definite. 

All the information on our returns showed everything 
except who might have owned the other 6,000 shares of 
stock that made half of it, or 3,000 shares of stock. The 
return shows I owned one-third of the stock, it shows all of 
our income was interest and dividends and admitted 

85 we were a holding company. 

All anyone had to do was to look and see if we 
had another stockholder with 3,000 shares of stock. 

Q. You did know there was a difference between a hold¬ 
ing company and a personal holding company under the 
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Income Tax law? A. I think I knew that from the infor¬ 
mation on the return, but my interpretation of “personal” 
was not the same as the Federal Government’s. 

Q. You know now? A. Yes, sir. 

• «•••••••• 

86 Q. As a matter of fact, you treated the matter 
casually, didn’t you? You felt it was such a situ¬ 
ation that it didn’t require any investigation or discussion? 
A. I think I learned my lesson once on a previous tax case, 
and I had tax counsel look at this and I depended on infor¬ 
mation we obtained that we were all in the clear. 

• ••••••••• 

Mr. Landis: I have no further questions, but I do want 
to offer in evidence the letter dated November 18, 1942 
from the Internal Revenue Agent in charge at Buffalo rela¬ 
tive to our 1939 return. 

• ••••••••• 

Mr. Landis: I will read it into the record, if Your Honor 
please. In lieu of offering this in evidence it is stipulated 
that it may be read into the record. 

“treasury department 

INTERNAL REVENUE SERVICE 
BUFFALO, NEW YORK 

November 18, 1942 

87 “Genesee Valley Gas Company 
56 Main Street 

Geneseo, New York. 

“In re: Year(s) covered 1939. 

“Sirs: 

Upon examination of your income tax return(s) for the 
year(s) indicated above, the conclusion has been reached 
that it (they) should be accepted as correct. 

“I am sure you will appreciate that should subsequent 
information be received which will materially change the 
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amount reported, it will be necessary under existing laws 
to redetermine your tax liability. 

Respectfully, 

R. H. Reicbel 
Internal Revenue Agent 
in Charge. 

Form 850-C 
Revised April 1939” 

• •••••#••* 

Mr. Schmitt: It is not clear, if Your Honor please, 
whether I asked Mr. White a question in respect to items— 
The Court: Do you want him back on the stand? 

88 Mr. Schmitt: We can agree on a simple statement, 
Your Honor. 

I asked Mr. White the question in respect to item 6 of 
the return, as to whether it was a personal holding com¬ 
pany, and the answer appearing on the 1939 return was 
“no.” 

I am not sure whether I asked him about the 1940, 1941 
and 1942 returns, if a similar situation prevailed, and it is 
agreed between counsel for the petitioner and counsel for 
the respondent that the same situation prevailed with re¬ 
spect to those returns. 

Mr. Landis: And I would like to extend that to include 
1943. 

Charles F. Fnndinger, a witness called for and on behalf 
of the Petitioner. 

*••••••••• 

Q. Mr. Fundinger, you are one of the directors of peti¬ 
tioner, are you not? A. I am. 

Q. Were you in attendance when the agents ex- 

89 amined petitioner’s various Federal income tax 
returns, and did you furnish the agents with such 
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information in connection with such returns as they re¬ 
quested? A. I did. 

Q. Did you see the deficiency letters that were received 
by petitioner relative to the years 1939 and subsequently? 
A. I did. 

Q. Are you familiar with the Federal income tax returns 
that petitioner filed for the years 1941 through 1943? A. 
Yes. 

Q. Correct that—that should have been 1939 through 
1943. Where was petitioner’s 1940 income tax return 
examined? A. At the petitioner’s office. 

Q. Was the agent who made that examination furnished 
by you with petitioner’s books and records and all the 
other information he requested? A. He was. 

Q. Did that agent at the same time review the 1939 Fed¬ 
eral tax return of petitioner? A. He did. 

Q. Where was petitioner’s 1941 Federal tax return itself 
examined? A. At petitioner’s office. 

Q. Do you recall the name of the agent who made that 
examination? A. W. A. Heaman. 

90 Q. Was Mr. Heaman furnished by you with peti¬ 
tioner’s books and records and all other information 
he requested in connection with the 1941 return? A. He 
was. 

Q. What was the result of his examination? A. In 1941 
there was a deficiency of about $300. 

Q. That is in income tax? A. Yes, sir. 

Q. Where was petitioner’s Federal income tax return 
for 1942 examined? A. At petitioner’s office. 

Q. Were you present during that examination? A. I was. 

Q. When was that made? A. May, 1945. 

Q. Do you recall the name of the examining agent in that 
case? A. L. A. Fleckenstein. 

Q. Did Mr. Fleckenstein review any other of petitioner’s 
Federal income tax returns at the same time as he reviewed 
the 1942 return? A. Yes, 1943, and he reexamined 1941. 



47 


Q. Was there any information contained in either the 
1942 and 1943 returns concerning the nature of peti- 

91 tioner’s business, the character of its income or re¬ 
specting the ownership of its outstanding capital 

stock that was not contained in petitioner’s income tax 
returns for the years 1939, 1940 and 19411 A. No. 

Q. Did Mr. Fleckenstein determine that petitioner was 
a personal holding company? A. He did. 

Q. Did he so inform you? A. He informed me. 

Q. When was that? A. That was May 1945. 

Q. Prior to that was petitioner informed by the Internal - 
Revenue Department represented through any agent or 
rpresentative or deficiency letter, that it had the status of 
a personal holding company? A. No. 

Cross Examination 
By Mr. Schmitt: 

Q. You say the agent was Mr. Heaman that examined the 
1939 return? A. He examined the 1940 and 1941 returns 
and in examining 1940 he went back into 1939 on the ques¬ 
tion of carry-over. 

Q. And that examination all took place at the same 

92 time? A. Yes, sir. 

The Witness.: The 1940 return was examined by Mr. 
Heaman in July of 1942. At that time he went back into 
the 1939. 

In July of 1943 Mr. Heaman examined the 1941 return. 
Does that clarify it? 

Q. In what capacity do you serve the petitioner? A. I am 
executive vice-president of all the operating companies. I 
am a director of the petitioner. 
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Q. And you have been employed by them for how many 
years? A. I have been associated with the company since 
1930. 

Q. Messrs. Burke & Burke, the tax attorneys—are you 
acquainted with them ? A. I had nothing to do with Messrs. 
Burke & Burke. 

Q. You knew, though that they were employed in 
93 that capacity? A. I knew that they were employed 
in connection with some tax matters which came 
about as a result of the 1931 and 1932 returns, I think. 

Q. And they have not been employed since 1937. Is that 
right? 

Mr. Landis: 1940. 

By Mr. Schmitt: 

Q. Is that correct? A. Not to my knowledge. 

Q. Do you know? Do you have any knowledge as an 
operating vice-president as to whether these attorneys 
were employed by your firm? A. Oh, yes. They have not 
been employed. 

Q. Since what specific date now? A. 1940. 

Q. The first of January 1940? A. No. It was at the time 
of the making of the 1939 return which had to be March of 
1940. 

Q. And that was the last return in respect of which they 
had employment with the company? A. Yes, sir. 
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Petitioner, a personal holding company within the mean¬ 
ing of section 501, Internal Revenue Code, failed to file a 
surtax return as such. Held, that such failure was due to 
willful neglect and not to reasonable cause and that accord¬ 
ingly petitioner is liable for the statutory penalty for fail¬ 
ing to file such return. 

John J. Geraghty, Esq., and David B. Landis, Esq., for 
the petitioner. 

William A. Schmitt, Esq., for the respondent. 

Respondent determined deficiencies for the calendar 
years 1941 and 1942 in income tax, personal holding com¬ 
pany surtax liability and penalties for failure to file per¬ 
sonal holding company surtax returns as follows: 


Income Tax 


Year 

Liability 

Assessed 

Deficiency 

Over- 

Assessment 

Penalty 

1941 

1942 

None 
$ C34.37 

$349.76 

607.18 

$ 27.19 

$349.76 


Total 

$ 634.37 

$956.94 

$ 27.19 

$349.76 




Personal Holding Company 



1941 

1942 

$ 8,940.40 
13,103.92 

None 

None 

$ 8,940.40 
13,103.92 


$2,235.10 

3,275.98 

Total 

$22,044.32 

None 

$22,044.32 


$5,511.08 

31 

Petitioner’s income tax returns for the years in¬ 
volved were filed in a collector’s district in the State 


of New York. 

A written stipulation was filed herein which disposes of 
all the issues raised by the notice of deficiencies, petition 
and answer in this proceeding except the issue of whether 
petitioner is liable for the statutory penalties for failure 
to file personal holding company surtax returns for the 
taxable years 1941 and 1942. Effect will be given to such 
stipulation in the recomputation under Rule 50. 
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FINDINGS OF FACT. 

A part of the facts are stipulated and are accordingly- 
found. Petitioner is a New York corporation organized in 
1926, and was a holding company prior to its reorganiza¬ 
tion effectuated in 1939. Subsequent to the effective date 
of its reorganization in 1939 it has been and was during the 
taxable years 1941 and 1942 a personal holding company. 

Petitioner was not a personal holding company prior to 
such reorganization. Its reorganization was effected under 
the provisions of Section 77B of the Bankruptcy Act in the 
United States District Court for the Southern District of 
New York and was consummated in September 1939. One 
of the results of such reorganization was the cancellation 
of all of petitioner’s capital stock outstanding prior thereto 
and the authorization and issuance of new capital common 
stock to the unsecured creditors of petitioner in proportion 
to and in satisfaction of their claims. A prior existing 
bonded indebtedness in the principal amount of $733,000 
was unaffected by the reorganization. The total number 
of authorized shares of the new capital stock was 23,650. 

The number of shares of the new capital stock issued 
32 in 1939 pursuant to the reorganization was 18,864. 

The same number of such shares was outstanding in 
the taxable years 1941 and 1942. 

E. L. White was the president and a director of peti¬ 
tioner continuously from 1931 through the years 1941 and 
1942. Of the outstanding shares of the new capital stock 
from the date of its issuance through the taxable years 
here involved White held more than one-third and during 
such period of time the five shareholders owning the great¬ 
est number of shares of such new stock held a total of 13,- 
356 shares. During all of such period of time White and 
petitioner’s secretary knew that more than 50 per cent of 
petitioner’s outstanding stock was held by not more than 
five shareholders. They also knew throughout such period 
of time that not more than four of such shareholders held 
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11,950 shares, or more than 50 per cent of the number of 
either the outstanding or authorized shares. 

Petitioner did not file a personal holding company sur¬ 
tax return for either of the tax years here involved or for 
either of the years 1939,1940,1943 and 1944. 

Petitioner, through its own officers, prepared and filed its 
income tax returns for each of the years 1939 to 1944, in¬ 
clusive, and in each of such returns it was stated that peti¬ 
tioner was not a personal holding company. Petitioner 
had its income tax return for 1939 examined and checked 
by a member of a law firm as a result of which certain cor¬ 
rections pertinent to its income tax liability were made in 
the prepared draft of such return. Petitioner did not seek 
or receive advice from tax counsel during the years above 
mentioned in respect of its income tax returns except as 
above set forth. Petitioner did not seek or receive advice 
from tax counsel as to whether it was a personal 
33 holding company or should file a personal holding 
company surtax return for either of the years 1939 
to 1944, inclusive. 

Petitioner’s failure to file personal holding company 
surtax returns for the years 1941 and 1942 was due to will¬ 
ful neglect and not to reasonable cause. 

OPINION. 

Hill, Judge: It is stipulated that “petitioner was a per¬ 
sonal holding company in each of the taxable years 1941 
and 1942 within the meaning of section 501 of the Internal 
Revenue Code and is liable for the personal holding corn- 
pay surtax on its undisputed sub-Chapter A net income for 
each of said years as provided by section 500 of the In¬ 
ternal Revenue Code.” 

The only issue we have to decide is whether petitioner 
is liable for the stautory penalties for failure to file per¬ 
sonal holding company surtax returns for the years here 
involved. 



Petitioner contends that such failure was due to reason¬ 
able cause and not to willful neglect. Kespondent contends 
contra. 

Petitioner’s president testified that he did not know 
that petitioner was a personal holding company within the 
meaning of the statute; that it did not occur to him that 
as a result of the reorganization of petitioner its character 
had been changed from that of a holding company to a per¬ 
sonal holding company. He further testified, in effect, that 
his conception of a personal holding company was a cor¬ 
poration whose stock was owned by one person or by a 
family group. He testified, also, that two different firms 
of attorneys and petitioner’s accountant were familiar 
with the business of petitioner and of the proceedings of 
its reorganization and that none of them advised 
34 petitioner that it was a personal holding company 
as a result of its reorganization or that it should 
file, from and after such event, personal holding company 
surtax returns. 

Petitioner’s accountant testified that he made an annual 
audit of petitioner’s books and made a report of each such 
audit. He also testified that in making such audit he 
checked the petitioner’s income tax returns with the books 
and that he had access to and examined the stock certifi¬ 
cate book and the stock certificate stubs. He testified that 
he did not prepare the income tax returns for petitioner 
and gave no consideration to the question as to whether it 
was a personal holding company. He testified that he had 
advised other clients in regard to tax matters but that such 
advice was not requested of him by petitioner. It does not 
appear from the evidence that the accountant knew that 
more than 50 per cent of the capital stock of petitioner was 
held by not more than five shareholders. It affirmatively 
appears from the accountant’s testimony that he gave no 
consideration to that question since he was not requested 
or employed to do so. 
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The testimony shows that petitioner engaged a firm of 
attorneys to conduct its reorganization proceedings and 
that such attorneys were familiar with the character of 
business and stock structure of petitioner both before and 
subsequent to the reorganization but that petitioner was 
not advised by such attorneys that as a result of the re¬ 
organization it became a personal holding company. The 
evidence does not disclose that this firm of attorneys, or 
any member of it, knew that more than 50 per cent of the 
outstanding new capital stock of petitioner was held by 
not more than five shareholders. The testimony also shows 
that another firm of attorneys had been previously 
35 employed in a special case involving tax questions 
but were not so employed in connection with peti¬ 
tioner’s reorganization proceedings. However, a member 
of such firm of attorneys was employed by petitioner to 
check and revise its draft of income tax return for the year 
1939 which draft so submitted for examination contained 
the answer “No” to the question whether petitioner was a 
personal holding company. It does not appear from the 
evidence that the draft of the income tax return in ques¬ 
tion contained data which would advise the examining at¬ 
torney that petitioner was a personal holding company. 
The evidence affirmatively shows that neither of the firms 
of attorneys, nor petitioner’s accountant, nor any one else, 
was asked for advice as to whether petitioner was a per- 
sonel holding company. 

Petitioner seeks to support its contention that reasonable 
cause existed and that there was not willful neglect on its 
part for its failure to file personal holding company sur¬ 
tax returns for the years 1941 and 1942, because (1) of 
the misconception of its officers as to the meaning of per¬ 
sonal holding company, and (2) that neither its accountant 
nor the attorneys above mentioned advised it that it was 
a personal holding company and should file a personal hold¬ 
ing company surtax return. It claims that the same condi¬ 
tion obtained with respect to its stock structure in 1941 and 
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1942 as existed in 1939 and that the failure of the account¬ 
ant and the attorneys in question to advise it in respect 
of its character as a personal holding company in 1939 
was equally applicable to the years 1941 and 1942. 

In support of its contention that its failure to file the 
returns in question was due to reasonable cause and not to 
willful neglect petitioner cites a number of cases 
36 among which are Hatfried, Inc. v. Commissioner, 
162 Fed. (2d) 628, and cases cited therein, and 
Orient Investment & Finance Co. Inc. v. Commissioner, 166 
Fed. (2d) 601. The cases so cited by petitioner are each 
distinguishable on the facts from the instant case. The 
controlling distinction is that in the cases so cited the 
failure of the taxpayer to file a tax return was due to tax 
counsel advice, on which it was held that the taxpayer was 
justified in relying, that no return was required to be filed. 
Also in many of the cited cases the taxpayer furnished its 
accountant or other tax counsel all information necessary 
to a determination of its Federal tax liability and relied 
on such counsel to prepare such returns as were legally 
required. That is not the situation here and hence the 
cases cited are not applicable to the facts in the instant 
case. 

In our view, petitioner has not sustained its burden of 
showing reasonable cause or lack of willful neglect in re¬ 
spect of its failure to file personal holding company surtax 
returns for the years here involved. 

The facts which make petitioner a personal holding com¬ 
pany under the applicable statute were well known to peti¬ 
tioner’s responsible officers. The fact that they were 
ignorant of the law cannot be accepted as a sufficient ex¬ 
cuse for failure to file a personal holding company return. 
The failure of petitioner to investigate the question of its 
tax liability as a personal holding company in the face of 
the facts established by the evidence and by the stipulation 
of the parties constitutes willful neglect. By the same 
token, reasonable cause is not shown for the failure 


37 to file such returns. See Ardbern Co. Ltd., 41 
B. T. A. 910, 928; Samuel Goldwyn, Inc., Ltd., 43 

B. T. A.. 1086; Home Guaranty Abstract Co., 8 T. C. 617, 
622; P. Dougherty Co. v. Commissioner, 159 Fed. (2d) 269, 
affirming 5 T. C. 791; and West Side Tennis Club v. Com¬ 
missioner, 111 Fed. (2d) 6. We sustain the respondent on 
the penalty issue. 

Decision will be entered under Rule 50. 

38 Decision 

Pursuant to the determination of the Court as set forth 
in its findings of fact and opinion promulgated August 19, 
1948, the respondent herein filed a proposed recomputation 
of tax on October 8, 1948, to which petitioner acquiesced. 
It appearing that such recomputation is correct, it is 
Ordered and Decided: That there are due from peti¬ 
tioner deficiencies in personal holding company surtax for 
the years 1941 and 1942, in the amounts of $5,753.29 and 
$9,963.65, respectively, and penalties due for those years 
in the amounts of $1,438.32 and $2,490.91, respectively. 
Enter: 

(s) Samuel B. Hill 
Judge 

Entered 
Oct. 13, 1948 
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127 Filed Jan 11 1949 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 12874 

Genesee Valley Gas Company, Inc., Petitioner, 

y. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of 
The Tax Court of the United States 

Petitioner, Genesee Valley Gas Company, Inc., by its 
attorneys, John J. Geraghty and Frederic B. Warder, 
hereby respectfully shows: 

1. Petitioner is a corporation duly organized and exist¬ 
ing under the laws of the State of New York, with its prin¬ 
cipal office and place of business at 56 Main Street, Gene- 
seo, New York. It also at all times since prior to 1941 
has been and still is a personal holding company within the 
meaning of Section 501 of the Internal Revenue Code. 

2. Petitioner hereby seeks a review of the order and de¬ 
cision of The Tax Court of the United States, rendered and 
entered on the 13th day of October, 1948, in a proceeding 
bearing Docket No. 12874 in which it was the Petitioner 
and the Commissioner of Internal Revenue was the Re¬ 
spondent, but of only that part thereof that ordered 

128 and decided that there are due from Petitioner to 
said Respondent statutory penalties for the taxable 

years 1941 and 1942 in the amount of $1,438.32 and $2,- 
490.91 respectively. 

3. The Court in which such review is sought is the United 
States Court of Appeals for the District of Columbia. 

4. The United States Court of Appeals for the District 
of Columbia has jurisdiction under the provisions of Sec- 


tions 1141 (a) and 1141 (b) (1) of the Internal Revenue 
Code for the reasons that Petitioner here seeks a review 
of a decision of The Tax Court of the United States and 
further that although Petitioner filed United States Cor¬ 
poration Income Tax returns for each of the taxable years 
1941 and 1942 in a Collector’s District in the State of New 
York, it has not at any time filed in the same or in any 
other Collector’s District a personal holding company sur¬ 
tax return for either of said years. 

5. The issues in controversy and that are presented by 
the record and this petition are as follows: (a) Is Peti¬ 
tioner liable for the statutory penalty in the amount of 
$1,438.32 because of its failure to file a personal holding 
company surtax return for its taxable years 1941 or was 
its failure to file said return due to reasonable cause and 
not due to willful neglect; and (b) Is Petitioner liable for 
the statutory penalty in the amount of $2,490.91 because of 
its failure to file a personal holding company surtax return 
for its taxable year 1942 or was its failure to file said 
return due to reasonable cause and not due to willful 
neglect. 

129 6. Petitioner respectfully submits that the de¬ 

scribed order and decision of The Tax Court of the 
United States is in error in the following respects: 

(a) In that, contrary to the evidence and to the weight 
of the evidence, the Court found as a fact that Petitioner’s 
failure to file a personal holding company surtax return 
for the year 1941 was due to willful neglect and not to 
reasonable cause and did not find as a fact that Petition¬ 
er’s failure to file a personal holding company surtax re¬ 
turn for said year was due to reasonable cause and not 
due to wilful neglect. 

(b) In that, contrary to the evidence and to the weight 
of the evidence, the Court found as a fact that Petitioner’s 
failure to file a personal holding company surtax return for 
the year 1942 was due to wilful neglect and not to reason- 
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able cause and did not find as a fact that Petitioner’s fail¬ 
ure to file a personal holding company surtax return for 
said year was due to reasonable cause and not due to wilful 
neglect. 

(c) In that, contrary to the evidence and to the weight 
of the evidence, and contrary to law, the Court concluded, 
as a matter of law, that Petitioner had not sustained its 
burden of showing reasonable cause or lack of wilful neg¬ 
lect in respect of its failure to file a personal holding com¬ 
pany surtax return for the year 1941. 

(d) In that, contrary to the evidence and to the weight 
of the evidence, and contrary to law, the Court concluded, 
as a matter of law, that Petitioner had not sustained its 

burden of showing reasonable cause or lack of wilful 
130 neglect in respect of its failure to file a personal 
holding company surtax return for the year 1942. 

(e) In that, contrary to the evidence, contrary to the 
weight of the evidence, and contrary to law, The Tax Court 
ordered and decided that there is due from Petitioner the 
statutory penalty in the amount of $1,438.32 in respect of 
the year 1941 and failed to order and decide that Petitioner 
is not liable to Respondent for any statutory penalty in 
respect of said year. 

(f) In that, contrary to the evidence, contrary to the 

weight of the evidence, and contrary to law, The Tax Court 

ordered and decided that there is due from Petitioner the 

statutory penalty in the amount of $2,490.91 in respect of 

the vear 1942 and failed to order and decide that Petitioner 
• 

is not liable to Respondent for any statutory penalty in 
respect of said year. 

Wherefore Petitioner respectfully requests that the de¬ 
cision and order of The Tax Court of the United States, 
to the extent aforesaid, be reviewed and reversed by the 
United States Court of Appeals for the District of Colum¬ 
bia; that a transcript of the record be prepared in ac¬ 
cordance with law and with the rules of said Court and 
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filed with the Clerk of said Court; and that said Court 
grant such other and further relief as may be just and 
proper. 

John J. Geraghty 
Frederic B. Warder 
Attorneys for Petitioner. 










